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| ee That the American Bar Association hereby determings 3 





and declares that any lawyer who publicly or secretly aids, supports 

or assists the World Communist Movement to accomplish its objec- 

tives in the United States, by participating in its program, whether 

he be an avowed party member or not, is unworthy of his office and 

should not be permitted to become or remain a member of the American 
Bar Association. 

From Resolutions Adopted by 

Assembly and House of Delegates in 

Sealtle, September 8-9; Implemented 

by Further Action of the House (page 899 
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Theologians, Businessmen Saane Dh 
Met at Buck Hill Falls this spring to seek the 
answer to such questions as: of American Scenes 
¢ How do you educate a man to be a better citizen? local and national interest 


* How do you train a lawyer to solve personal and 
social problems as intelligently as he does his pro- 
fessional problems? i 
What should be the goals and aims of professional 
schools? 


thadiryl te pon 


for the legal profession 


You can read what these educators said about executives and organizations 
inter-professional problems in 


EDUCATION FOR 
PROFESSIONAL RESPONSIBILITY 143 - 11TH AVE. - SAN MATEO 17, CALIF. 


—a report of the proceedings of the Inter-Professions Con- 
ference on Education for Professional Responsibility, Buck 
Hill Falls, Pennsylvania, April 12, 13, 14, 1948. 


How can courses be taught to give students the desire 
and ability to continue to learn after graduation? 


Write for illustrated brochure and prices 


Published October 15 $3.00 220 Pages 
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for taxalertness toallnewdevelopments--for establishing the most 
advantageous tax position - - for incurring minimum tax liability 


1948-49 Montgomery’s FEDERAL TAXES 
CORPORATIONS & PARTNERSHIPS 


This publication gives complete and essential information on all phases of taxation 
of corporations and partnerships. The material contained in these handy volumes is 
carefully organized, simply presented; clearly indexed and analyzed. 

This book helps continually in questions of taxability of income, time of its recognition, and 
tax treatment of gains and losses. Aids in determining what forms of organization, plans or 
transactions will have the effect of reducing taxes and which will not. Explains bases and methods 
of accounting and reporting. Shows what to watch for, what to do, with supporting authority for 
every decision you make. 2 volumes, $20. 


1948-49 FEDERAL TAXES 
ESTATES, TRUSTS & GIFTS 


A detailed summary of the far-reaching effects of the 1948 Internal 
Revenue Act—an invaluable contribution to expert planning and pro- 
cedure. Helps in planning to reduce BOTH the estate and income taxes, 
and in correct handling of the particular situation. It brings you to date on 
the application of the estate tax, gift tax and features of income tax peculiar 
to decedents, estates, trusts and beneficiaries. Safeguards against defeat of 
intention and incurrence of multiple taxation. 1 volume, $10. 
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In This Issue 





‘Highlights’’ of Our 1 
1948 Annual Meeting 

[he proceedings of the Assembly 
ind House of Delegates in Seattle 
will be reported in our November 
number, by way of summaries from 
the official transcript. Our present 
issue chronicles a few of the many 
significant actions voted, and con- 
tains also several of the numerous 
notable addresses delivered before 
the Assembly or in sessions of Sec- 
tions. We here give first place to a 
story of some of the “highlights” of 
a meeting which those who attended 
it will never forget. Our November 
number will contain further ad- 
dresses and papers which will be as 
worthy of reading as are those which 
were immediately available for this 


issue. 


Many Changes Made by 3 
Revised U. S. Judicial Code 

Every lawyer whose practice brings 
him into relationship to litigation in 
the federal Courts will need to fa- 
miliarize himself thoroughly with the 
provisions of Title 28 of the United 
States Code as enacted by the 80th 
Congress and made effective as of 
September 1. Many improvements 
and clarifications were introduced; 
many changes in long-familiar desig- 
nations of Courts and judges were 
made. Circuit Judge Albert B. Maris, 
of the Third, outstanding authority 
as the Chairman of the Judicial Con- 
ference Committee on the revision, 
has done the JourNAL the honor and 
our readers the service of preparing 
a most informative and useful article. 


Specific Statement of Results 4 
Won by United Nations 

Americans generally, through their 
newspapers and magazines, hear the 
“bad news” about the United Na- 
tions—the chronicles of dramatic 
conflicts, vetoes, frustrations, appar- 


ent failures. The constructive and 
encouraging side of the many sub- 
stantial achievements won through 
diligent, open-minded cooperation 
against obstacles, largely interposed 
by the Soviet Union, are rarely re- 
ported. Judge Orie L. Phillips has 
brought together the “assets” side of 
the balance sheet, and has done it 
in an impressive, truly judicial 
weighing of the evidence. A first 
duty of lawyers is to tell these things 
to the people in home communities. 


Province of Lawyers and 5 
Accountants in Tax Matters 

Two Texas lawyers (Dallas) have 
joined in preparing an informative 
article as to the functions of account- 
ants in aid of the handling of tax 
matters by lawyers. They suggest that 
in the interests of clients and the 
public, some cooperation between 
members of the two _ professions 
should be fostered, to keep account- 
ants out of the domain where clients 
are entitled to have the opinion and 
assistance of trained lawyers respon- 
sive to the standards of the profession 
of law. The history of our Associa- 
tion’s efforts to secure amicable 
agreements eliminating unauthorized 
practice of the law is reviewed, and 
a lot of useful information is given 
as to angles which arise for decision 
by lawyers in tax practice, in which 
accountants have their place. 


“Our Lives, Our Fortunes, 6 
and Our Sacred Honor" 

The organic law of our Association 
from its founding has commanded 
that at the first session of the yearly 
meeting the President then in office 
shall deliver what is described as 
the annual address. Fulfilling this 
mandate, President Tappan Gregory 
in Seattle on September 6 spoke 
concerning the Declaration of In- 
dependence and recounted dramatic 


incidents from the chronicles of the 
origins of that deathless document. 
In closing, he gave some pertinent 
present-day applications of its en- 
during principles in terms of our 
own Bill of Rights and cherished 
freedoms. 


Uniform Rules of Procedure 7&12 
for Administrative Agencies? 

The “kick-off” in our Association’s 
new and important contest to estab- 
lish uniform rules of procedure and 
practice for federal administrative 
agencies, as has been done successive- 
ly and successfully for Courts, took 
place at our Seattle meeting. The 
legislative side was presented by 
Chairman Alexander Wiley, of the 
United States Senate Committee on 
the Judiciary, as reported elsewhere 
in this issue. An address outlining 
what will be under consideration and 
rallying lawyers to its support was 
delivered by Chief Justice Arthur T. 
Vanderbilt, of New Jersey, veteran of 
several hard-fought struggles and vic- 
tories for uniform rules as to Courts. 
This will be supplemented in subse- 
quent issues by pragmatic exposi- 
tions, including a paper by Assistant 
Solicitor General George T. Wash- 
ington, as to some of the many prac- 
tical difficulties and problems with 
which our members should be con- 
versant and as to which they should 
have a vote. 


Canadian and American Bars 8 
Urge Delay on Declaration 
The Canadian Bar Association at its 
meeting in Montreal at the end of 
August and our own Association at 
its convocation in Seattle the follow- 
ing week acted independently but 
emphatically in favor of further 
study by the lawyers and people of 
the members of the United Nations 
of the revised Draft Declaration on 
Human Rights, prepared by the 
United Nations Commission on the 
subject and now pending before the 
General Assembly in Paris. Each 
Association expressed itself as believ- 
ing that the Draft Declaration in its 
(Continued on page VII) 
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Assisting Lawyers 
Everywhere 


Since 1892 lawyers everywhere have been depending 
on the CT System for assistance in such matters as — 


® Organizing corporations in any or all states 
outside their own. 


®@ Filing amendments, certificates of merger or 
certificates of withdrawal in any or all states. 


® Handling all details of filing, recording or 
publishing—if required—in any or all states. 


There is a CT office within 
telephone distance or overnight mail. 
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Many a golfer, who has long played 
the royal and ancient game, carries 
for sentiment (and an occastonal 
rtroke) a club with hand-forged head 
thafted with hickory. Odd companion, 
this mashte or niblick, to his modern 
set of matched and numbered clubs, but 
closely akin in feel and balance, the 
craftsmanship of its making acknow!l- 
edged then, as now, by name and 
mark stamped in steel with steel. 


We likewise treasure some of the first 
sheets of paper made in the Crane 
mills in 1801, but we are prouder still 
of the spirit of craftsmanship that has 
carried down the years and dominates 
the production of the papers we make 
today. For now, as then, we employ 
the same enduring materials—cotton 
and linen fibres—and by modern 
methods convert them into papers of 
the choicest quality. As evidence of 
our pride and for your assurance, 
each sheet béars the water- 

mark of Crane. We suggest 

you look for it when 

next you buy paper for 

personal, social or 


business needs. 


Crames 





CRANES 
FINE PAPERS 


MADE IN DALTON, MASSACHUSETTS 
SINCE 1801 








your buying guide 







































October, 1948 « Vol. 





Court and 
Fiduciary Bonds 








WHEN you want them! 
WHERE you want them! 
HOW you want them! 








Q 
® 


fw 


no0.0o wm 


4 

$: 

Co 

A 

dis 

mo 

A 

m 


s [ |e 








Vi 


CALL THE LOCAL REPRESENTATIVE 


FIDELITY AND DEPOSIT 
COMPANY OF MARYLAND 


HOME OFFICE: Baltimore, Md. 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 


American Bar Associaticn Journal 





ber 1 
the | 
actio 
limit 


Page 
mon 
forn 
te: 
wor 
tion 

















THE LAWYER'S CASE 
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Buy Direct and Save! 











Genuine Top Grain Cowhide! 
pede LEGAL SIZE—STYLE $11 


$23: Incl. 18 x 12” 
Postage Prepaid 


Colors: Suntan, Redwood, Brown, Black 


A popular legal size PORTFOLIO (with 
disappearing handles) made to accom- 
modate important documents and forms. 
A dignified case, exquisitely designed, 
made of the finest cowhide. 





For other legal carrying cases 
write for our latest brochure 





Mail Orders Promptly Filled. Please 
send check or money order. C.O.D.'s accepted. 


Manufactured by 
ALLIED BRIEF CASE CO. 
DEPT. A110 


186 FIFTH AVENUE Entrance 23rd Street 
New York 10, N. Y. Gramercy 3-2302 
SATISFACTION GUARANTEED! 











Continued from page III) 

present form is not in draftsmanship 
or contents suitable for approval by 
the General Assembly or for accept- 
ance and promulgation by the mem-. 
ber nations, including Canada and 
the United States. The text of the 
action of the two Associations, pre- 
liminary to their renewal of active 
cooperation on this matter of com- 
mon concern to their two countries 
is reported in this issue, as is also the 
action voted by the House of Dele- 
gates of our Association on two other 
subjects which also merit the con- 
sideration of lawyers and citizens 
generally. ° 


President Holman To Write 20 
Monthly Message for Our Readers 
Our Association’s new President will 
continue and utilize ‘“The President’s 
Page”, to enable him to convey each 
month, to all our members, such in- 
formation and message as he deems 
to be appropriate concerning the 
work and objectives of our Associa- 
tion and the organized Bar. 


“4ONE MOMENT 
PLEASE, 
Mrs. Benton... 




































| want to record this conversation.” 


“Let’s get all the pertinent facts on the record, while they are fresh 
in your mind. We can then appraise our position and proceed with 
the preparation of our pleadings.” 

Yes. With SoundScriber electronic disc dictation equipment as 
the medium for recording telephone calls, the voices of both participants 
in the call are recorded naturally, so that not only what was said but 
how it was said (often carrying more meaning than words) becomes 
a permanent record . . . admissible as evidence in many courts. 

And with SoundScriber equipment, the busy attorney possesses a 
‘round-the-clock legal secretary... ready day or night to record 
briefs, depositions, interviews, and other pertinent material. 

With SoundScriber’s exclusive Discopying, duplicate voice-copies 
of messages or phone recordings may be made... then mailed to 
associates and individuals concerned with the case. For confidential 
reports or opinions, Discopying obviates the need of transcription. 
All details are on the record . . . permanently. 

Mail the coupon today for your copy of ‘BUSY ATTORNEY versus 
PRESS OF BUSINESS” and discover how more and more men and 
women in the legal profession are handling legal matters faster, 
more efficiently . . . with SoundScriber. 


JOUND/CRIBER 


Trade Mark 
ELECTRONIC DICTATING AND RECORDING EQUIPMENT 
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The SOUNDSCRIBER Corp., Dept. AB-10, New Haven 4. Conn. 
Send my copy of “Busy ATTORNEY versus PRESS OF BUSINESS.” 


CS) — 
ADDRESS_____ —_ -_ 


CITry— ~ aan STATE —_ —EE 





October, 1948 « Vol. 34 VI 














NUMBER 2 


Number 2 of the series of interesting and valuable 
excerpts from CORPUS JURIS SECUNDUM has 
just been published and a limited number of copies is 
available for complimentary distribution. This one 
deals with the subject of 


LIABILITY OF CARRIER FOR INJURIES 
FROM FELLOW PASSENGERS AND 
OTHER THIRD PARTIES. 








reprinted from the CJS title 
CARRIERS 


If you would like to have a copy, just 
drop us a line to that effect and one will 
be mailed to you with our compliments. 


THE AMERICAN LAW BOOK CO. 


272 Flatbush Ave. Extension Brooklyn 1, New York 
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71st Annual Meeting: 


“Highlights " of Memorable Seattle Sessions 


® With the attendance surpassing expectations and the hospitality, interest and 
earnest purpose such as to make the occasion unforgettable in the minds and hearts 
of those present, the 1948 Annual Meeting of our Association, held in Seattle, in the 
State of Washington, under the leadership of President Tappan Gregory, of Illinois, 
combined the utmost in enjoyment with the accomplishment of a really notable pro- 
gram of work. The spirit which pervaded the deliberations and the patriotism and 
good sense which dominated the decisions demonstrated anew that the organized 
Bar of America, mobilized under the aegis of the American Bar Association, is still on 
the upswing of militant and useful work for the future of America. The hospitality of 
our Seattle hosts and the diligence of their efforts to make all visitors feel truly at 
home have never been excelled in the annals of our Annual Meetings; but serious 
purposes were at all times manifest in all of the sessions, held with full awareness 
of the grave issues which beset our country in its domestic policies and its interna- 
tional relationships. Undoubtedly the convocation had an inspiriting and unifying 
effect on our Association's work and workers for the year which began with the 
adjournment in Seattle; and Incoming President Frank E. Holman and all of those 
who are associated with him in the leadership and direction of our Association's 
activities found that the Assembly and the House of Delegates had voted actions 
which determine and constitute a full-scale program of useful work in aid of an in- 
formed opinion among lawyers and the public on momentous and fundamental 
issues. Members who could not come to Seattle but who read in this and following 
issues of the Journal the reports of debates and votes, the principal addresses de- 
livered, and the plans made for the year's activities, will be enabled to take their 
place and have their part in the tasks at hand. The work of the new Association year 
seemed to start with unusual vigor and promptness; President Holman made clear 
and explicit many of the vital things he will emphasize and endeavor to advance; 
and at once put forth an earnest plea, in Seattle as well as through the Journal (34 
A.B.A.J. 757; September, 1948), that he needs and wishes the active help of every 
member of the Association, in behalf of our country and our profession, in the year 
which will culminate in our 72nd Annual Meeting, to be held in St. Louis, Missouri, 
during the week of September 5. 





" The registration at the Seattle 
meeting was 2104, This was consider- 
ably more than had been expected 
or indicated for a convocation held 
so far from the largest centers of As- 


sociation membership. Hotel and 
transportation facilities were taxed 
to the utmost, but everyone seemed 
to have a good time nevertheless, 
without serious inconvenience. The 





1948 meeting was unique in that, for 
the first time in at least the modern 
history of our Association, every din- 
ner, every breakfast, and every lunch- 
eon, under the auspices of the Asso- 
ciation or any of its Sections or Com- 
mittees, was sold and attended to 
capacity or a little more. 

From the opening session of the 
Assembly, which President Gregory 
called to order in the great Civic 
Auditorium on Monday morning, 
September 6, the attendance and in- 
terest at all meetings were most 
gratifying. Many of our members 
had come by the special trains, had 
visited scenic points and formed 
warm friendships en route; many of 
those attending brought members of 
their families; and the whole week, 
from beginning to end, was pervaded 
with the hearty and generous hos- 
pitality and charm of beautiful Seat- 
tle and the State of Washington. 
Richard S. 
Munter, of Spokane and the Wash- 
ington State Bar, welcomed the 
throng in a felicitous address which 
left no doubt as to the sincerity and 
good fellowship of the greeting. Har- 
rison Tweed, of New York, made an 
appropriate response. From that 
time on, the hospitality of the city 
and State were everywhere manifest. 
Many enjoyable events had been 
planned, including motor trips up 
majestic Mt. Rainier, boat trips 
around the harbor and lakes, garden 
parties and teas in gracious homes 


Retiring President 
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amid lovely settings, and an all-day 
trip by ship to colorful Victoria, 
capital of British Columbia in Cana- 
da, where about 1000 visitors were 
received and entertained by the 
Province Government. 

For Monday evening, our Seattle 
hosts undertook and fulfilled most 
graciously an unprecedented task. 
All registered visiting members of 
our Association, with those of their 
families present, were transported to 
and entertained at suppers in the 
homes of Seattle lawyers, before the 
address of James F. Byrnes, former 
Secretary of State. The only excep- 
tions to this large-scale hospitality in 
homes were a number of registrants 
who arrived in Seattle too late and 
too unexpectedly to permit them to 
be assigned and provided for. A 
downtown club was taken over for 
these, and their gastronomic needs 
were thus met. 

For all that was done by way of 
hospitality and entertainment, the 
lawyers of the city and State had 
been efficiently organized and were 
admirably directed. Tracy E. Griffin, 
of Seattle, was the capable chairman 
of the general committee (34 A.B. 
A.J. 488; June, 1948); he was elected 
president of the Washington State 
Bar before our meetings opened. He 
had a host of energetic and thought- 
ful assistants; Miss Clydene Morris, 
executive secretary of the State Bar, 
was untiring in her vigilance that 
everything and everyone was looked 
after. 

The Annual Dinner a 

Memorable Occasion 

The 1948 meeting ended where it 
had begun, in the spacious Civic Au- 
ditorium. The Annual Dinner was a 
brilliant and enjoyable affair. Presi- 
dent Gregory presided, as he had at 
all sessions of the Assembly. 

After the distinguished 
guests on the dais had been intro- 
duced, the presentation of the 1948 
Gold Medal of the Association to 
Chief Justice Arthur T. Vanderbuilt 
was made in an impressive fashion, 
as is reported elsewhere in this issue. 
The speaker of the evening was the 
eloquent and admired Leonard W. 
Brockington, K. C., of Ottawa, Cana- 


many 
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da, who came first to our Association 
at its 1936 convocation in 
and has thrilled and inspired our 
dinner audiences on five occasions 
since. Introduced by Stephen E. Hur- 
ley, State Delegate from Illinois, Mr. 
Brockington delivered a delightful 
and memorable address, which we 
hope to be able to obtain and pub- 
lish in full from the transcript in ow 
November issue. 


Boston 


The concluding event of the din- 
ner and the 1948 meeting was Presi- 
dent Gregory’s presentation of Frank 
E. Holman, as the incoming Presi- 
dent, who had been elected on the 
opening day. Mr. Holman spoke 
briefly and forcefully, along the lines 
of his “pre-induction” statement as 
published in our September issue 
(page 757). He was enthusiastically 
greeted by the great audience, which 
included many of his long-time co- 
workers in the Bars of Seattle and 
Washington State. With the induc- 
tion of his successor, President Grego- 
ry declared the dinner and the 1948 
Annual Meeting duly adjourned and 
ended. 


Working Sessions of the Assembly 
and the House of Delegates 

Beyond all the hospitality extended 
and enjoyed this was a_ working 
meeting in the Assembly and the 
House. Under our Association’s 
democratic procedure provided in 
the Constitution, the Assembly ful- 
filled its part in policy-making, nota- 
bly through the resolution which is 
quoted from on the cover of this 
issue and is elsewhere set forth in 
full. 

A total of eleven resolutions were 
offered on the floor of the Assembly 
by individual members and were 
considered and reported on by the 
Committee on Resolutions, under 
the chairmanship of Roy Bronson, 
of California. Nine were presented 
and referred without debate at the 
first session of the Assembly on Sep- 
tember 6, and two were offered later. 
Four of the resolutions were 
approved by the Committee or the 
Assembly, and four were referred to 
Committees or Sections for their 
consideration. One of the resolutions 
so deferred by reference was that as 


not 





to federal aid for adequate housing. 
This action is reported and com- 
mented on under “Editor to Read. 
ers” in this issue. 

The three approved by the Com. 
mittee on and _ subse- 
quently adopted by the Assembly 
and concurred in by the House as 


Resolutions 


declarations of Association policy 
were: (1) a resolution presented by 
former Congressman Hatton W. 
Sumners, of Texas, which calied for 
a halt in the extension of federal 
bureaucracy and in the “squander. 
ing” of federal funds for ‘“‘unconsti- 
tutional purposes”; (2) a resolution 
drafted and offered by Edwin M. 
Otterbourg, of New York, as else- 
where reported, which called for the 
expulsion from membership in our 
Association of anyone who “publicly 
or secretly” aided the world Com- 
United 
States; and (3) a resolution offered 


munist movement in the 
by Robert V. Bolger, of Pennsylvania, 
which called for an educational pro- 
gram to teach the “principles of our 
constitutional Bill of Rights”, was 
referred to the Committee on the Bill 
of Rights for implementation. 
Elected by the Assembly as its 
delegates to the House of Delegates, 
through the usual processes of ballot- 
were: Robert G. Storey, of 
Texas; Alfred J. Schweppe, of Wash- 
ington; Frederic M. Miller, of Iowa; 
Charles E. Lane, of Wyoming; and 
John Kirkland Clark, of New York. 
The proceedings of the Assembly 
will be summarized from the tran- 
script in our November issue, 


ing, 


House Debates and Votes Important 
Steps as to Communists 


The sessions of the House had a 


heavy calendar but it transacted its 


business with dispatch, under Chair- 
man Howard L. Barkdull, who was 
finishing his able service as presiding 
officer of the House. Members of the 
House in attendance totalled 170. 
Every State in the Union was repre- 
sented by one or more delegates, to- 
gether with the District of Columbia, 
Hawaii and Alaska. 

The House had and took the time 
to debate important matters and give 
full consideration to voting on such 
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of them as were ready for present 
action to decide our Association’s 
stand and policy. The debates were 
unusually earnest and on a thought- 
ful plane; the stature and sure-foot- 
cdness of the House as the represen- 
tative senate of the profession was 
never more manifest than in Seattle. 
Several of the most important debates 
ind actions voted by the House are 
separately reported elsewhere in this 
ssue; others are briefly summarized 
at this point and will be more fully 
reported in our November number; 
others are left for report in that 
issue. 

Responsive to the rising tide of 
opinion in our profession and the 
public, the House gave the fullest 
consideration to what should be re- 
commended and done as to Com- 
munism and Communists to safe- 
vuard the American form of govern- 
ment and way of life. Soundly, the 
House was much concerned that our 
\ssociation and profession shall first 
put their own houses in order against 
infiltrations and_ in- 
fluences. The earnest debates showed 


Communist 


much solicitude that governmental 
and Association action against Com- 
munists shall not flout or disregard 
\merican principles and practice of 
fair play and even-handed justice for 
even the most odious of guilty per- 
sons; but there was an ascendant 
belief also that inasmuch as those 
who “publicly or secretly” espouse 
or aid the Communist invasion of 
our country, our representative or- 
ganizations, and our government in 
all branches, are ruthless in their 
contempt for American ways of 
justice, the legal profession should 
come to grips with reality as to 
needed methods of defense and 
counter-attack and cannot advise 
dealing with Communists as though 
they were an American ideology and 
an authentic political party devoted 
to American traditions. 

As is chronicled more fully else- 
where in this issue, the actions voted 
in Seattle may be summarized as 
follows: 


(1) Support for the Mundt-Nixon 
bill against subversive activities, as it 
was drafted and passed by the House 


Tea Party in 
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Victoria 


Bill Halkett 
WHEN PRESIDENT FRANK E. HOLMAN and Last Retiring President Tappan Gregory 
headed a party of about 1000 members of our Association and their wives and chil- 


dren, who went by boat as guests of the Seattle and Washington State Bar Associa- 


tions on September 10 to Victoria, the capital of the Province of British Columbia, 


the visitors from the United States were received and entertained by the Government 


of the Province and were tendered a luncheon in the historic House of Commons, 


which had been cleared for the occasion. They were graciously received by 


Acting Premier Anscombe and Mrs. Anscombe, Chief Justice Wendell P. Farris, and 


Attorney General Gordon Wismer and Mrs. Wismer, on the floor of the House. 


Afterward they were hospitably shown much of what Rudyard Kipling described 


as “the color, the gaiety, and the graciousness of the town and the island’’; like 


Kipling they responded with what he termed “unbelievable adjectives”. 


Finance 


Minister Anscombe was Acting Premier, in the absence of Premier Johnson, who was 


in Europe. In the Houses of Parliament, the above interesting photograph was 


taken. Left to right, it shows Acting Premier Anscombe (seated), Chief Justice Farris 


(standing), President Holman (seated), Attorney General Wismer (standing), and 


Retiring President Gregory (seated). Believe it or not, the members of the group 


are drinking tea. 





of Representatives in the 80th Con- 
gress. (See editorial, “The Point 
Where Toleration Ends”, 34 A.B.A.J. 
696; August, 1948.) 

(2) Declaration (by the Assembly 
and the House) that lawyers who 
“publicly or secretly” aid the Com- 
munist movement, whether a member 
of the Communist Party or not, are 
unworthy of our profession, and 
should not “become or remain” mem- 
bers of our Association. 

(3) Declaration that “proved mem- 
bers of the Communist Party” who are 
members of our Association should 
be expelled. 


(4) Declaration that a lawyer’s re- 
fusal to answer, before a duly consti- 
tuted inquiry, as to whether he is or 
was a Communist, should be “com- 
pelling cause” for his expulsion. 
The Board of Governors and State 

and local Bar Associations are ex- 
pected to take the just and necessary 
steps to accomplish the results sought 
by these resolutions. 


Important Actions Voted in 
Field of International Law 


An unexpected division of opinion 
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71st Annual Meeting 


having developed between the As- 


sociation’s Committee on Peace and 
Law Through United Nations and 
the Section of International and 
Comparative Law, and opposing re- 
solutions having been offered (as 
reported elsewhere in this issue), the 
House voted by a close division to 
hold over until its mid-year meeting 
action on the Pact of Bogota, which 
emanated from the Ninth Interna- 
tional Conference of American States 





(34 A.B.A.J. 800; September, 1948). 
The Committee’s resolution for 
approval of the Pact was deferred 
and referred until the Section could 
report on it to the mid-year meeting. 
The House voted its disapproval, 
and urged withdrawal by the Senate, 
of the various reservations attached 
to the Pact by the United States re- 
presentatives (See 34 A.B.A.J. 801; 
September, 1948). 

On’ recommendation of the Com- 


Tappan Gregory Becomes 
Editor-in-Chief of the Journal 


of William L. Ransom, of New York, 
as Editor-in-Chief. Tappan Gregory, 
of Chicago, who was completing his 


®In Seattle on September 6, 1948, 
the Board of Editors of the JouRNAL 
reluctantly accepted the resignation 





TAPPAN GREGORY 
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mittee on Peace and Law Through 
United Nations, the House urged 
strong support for the United States 
delegation and the Interim Com. 
mittee (“Little Assembly”) in their 
efforts to secure an agreement that 
will reduce the number of crippling 
vetoes in the voting in the United 
Nations Security Council. The 
House voted disapproval of the pre- 
sent form of the revised Draft Decla- 

(Continued on page 960) 


year as President of the Association, 
was chosen as his successor. 

With the completion of the present 
issue, Mr. Ransom will retire from 
connection with the JOURNAL, and as 
its Editor-in-Chief, member of the 
Board of Editors, and its representa- 
tive in the Board of Governors. He 
has been a member of the Board of 
Editors since 1937 and its Editor-in- 
Chief since July, 1946. His resigna- 
tion was due to reasons of health and 
the demands of his law practice. 

Mr. Gregory was Chairman of the 
House of Delegates in 1944-46 and 
has been President of the Association 
during the year which ended with 
the Seattle meeting. He has been 
an ex-officio member of the Board 
of Editors in each of those capacities. 
Our November and subsequent issues 
will be in his charge. 

As has become increasingly evident 
due to the present size and scope of 
contents, the JOURNAL entails an 
extent of editorial work which re- 
quires much time and cannot longer 
be performed on an uncompensated 
basis. The Board of Editors has 
placed the position of Editor-in-Chief 
on a salaried basis; and the new 
Editor-in-Chief as required by pres- 
ent needs, will be able to give to 
the work all of the time required. 

The matter of Mr. Ransom’s re- 
tirement will be adequately treated 
in the November issue. E. J. D. 
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New Federal Judicial Code: 


Enactment by 80th Congress a Notable Gain 


by Albert B. Maris + Circuit Judge, United States Court of Appeals for Third Circuit 


® Lawyers generally are not yet aware of the extensive changes in nomenclature 
of the federal Courts and in important angles of the statutory law which were accom- 
plished when the 80th Congress passed and the President signed the new federal 
Judicial Code, designed to bring together as Title 28 of the United States Code 
the statute law applicable to the federal judiciary and to make that enactment the 
law of its subject matter rather than merely evidence of that law. To prepare for us 
our first authoritative article on the new Judicial Code, the Journal was fortunate to 
obtain Circuit Judge Albert B. Maris, of the Third Circuit, who was appointed by 
Chief Justice Stone as Chairman of the Judicial Conference’s Committee on Revision 
of the Judicial Code and in that capacity has had the closest contact with the project 
from the beginning and has worked in continual collaboration with the Committee 
on the Judiciary in the United States House of Representatives and Senate under the 
chairmanships of Earl C. Michener, of Michigan, and Alexander Wiley, of Wisconsin, 
respectively, with the two great law publishing houses whose expert staffs did much 
of the detail work, and’ with the various advisers and consultants who were brought 
in to assist on this monumental task. The ‘‘non-controversial” changes approved by 
the legislative committees which had the accomplishment of the revision so much at 
heart are numerous, and many of them are important things for lawyers to learn 
without delay. All, or nearly all, of them will be recognized readily as forward steps 
in strengthening and improving the administration of justice in the Courts of the 
United States. Judge Maris writes most interestingly and specifically of details of this 
major legislative accomplishment, and tells of the way in which, and by whom, the 
work was done. An editorial in this issue discusses one of the significant aspects of 
the new Code. 





®" Upon the signing by the Presi- Statutes of the United States were en- 





dent on June 25 of Public Law 773 
(H.R. 3214), a measure of far-reach- 
ing importance to the bench and Bar 
of the United States became law. For 
that measure, which went into effect 
on September 1, completely codifies 
and revises all the statutory law re- 
lating to the federal judiciary and its 
procedure. Only twice before in our 
history has such a task been attempt- 
ed—once in 1874, when the Revised 


acted, and again in 1911, when the 


Judicial Code of that year was passed. 


The Judicial Code of 1911, however, 
fell far short of including all the 
laws relating to the judiciary. In- 
deed, when the Judicial Code was 
included in Title 28 of the United 
States Code in 1926, it was necessary 
to add five chapters to the title in 
order to include laws relating to the 
judiciary which had been omitted 


from the Judicial Code. 

The Act just passed is in the form 
of a codification and revision of Ti- 
tle 28 of the United States Code. As 


' such it covers the entire subject-mat- 


ter of that title. Moreover, it enacts 
the title, as thus codified and revised, 
into positive law. Thus Title 28 of 
the United States Code now itself 
becomes the basic law and not mere- 
ly prima facie evidence of it as here- 
tofore. This has been done in pursu- 
ance of a Congressional plan to pro- 
ceed title by title to enact the United 
States Code into law, repealing all 
prior legislation upon the subjects 
covered. Acts passed by the 80th Con- 
gress have accomplished this in the 
case of Titles 1, 3, 4, 6, 9, 17 and 18, 
in addition to Title 28. This means 
that the lawyer or judge who is con- 
sidering a subject that is included in 
one of these titles will find in the 
United States Code all of the basic 
statutory law and will not be com- 
pelled to go back to the many vol- 
umes of the statutes-at-large in which 
the original legislation, now re- 
pealed, was set out. 


Codification of Title 28 Includes 
Many ‘‘Non-controversial”’ 
Improvements 

This is itself an achievement quite 
worth while. But in the case of Title 
28 very much more has been accom- 
plished. During the thirty-seven years 
since 1911, a tremendous amount of 
additional legislation in this field has 
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ALBERT B. MARIS 
been enacted. The result has been 
the existence on the statute books of 
a large mass of legislation of which 
much is archaic, ambiguous, conflict- 
ing and to an unascertained extent 
repealed by later statutes. Moreover, 
in the interim the Federal Rules of 
Civil Procedure and those of Crimi- 
nal Procedure have been promulgat- 
ed by the Supreme Court and have 
rendered a great many procedural 
statutes wholly or partially obsolete. 
The revision of Title 28 has made it 
possible to remove these inconsisten- 
cies and ambiguities. Obsolete and 
archaic provisions have been re- 
moved or modernized. The consoli- 
dation of actions at law and suits in 
equity into one form of civil action, 
which was accomplished by the Fed- 
eral Rules of Civil Procedure, has 
been carried into the statutes. A 
glance at the new Act will demon- 
strate that the revisers have been 
particularly successful in arranging, 


in a logical and consistent way, the 
statutory material which remains in 
force. The law has been made easily 
accessible, not only to the lawyer, 
but to the layman as well. 

The Committee on Revision of the 
Laws of the House of Representa- 
tives, which initiated the work, au- 
thorized the revisers to make a re- 
vision as well as codification of the 
law, incorporating such non-contro- 
versial changes as might be deemed 
appropriate. The result is that the 
revision includes a great many non- 
controversial but much needed im- 
provements which, while in many 
instances small in themselves, add up 
in total to a very substantial im- 
provement in and modernization of 
the law relating to the federal Courts 
and providing for their operation 
and procedure. It will be of interest 
to review briefly some of these. Un- 
less otherwise specified references 
will be of the new sections of Title 
28. 

Improved Administration of the 
Business of Each District Court 
Perhaps the most significant improve- 
ment of all is the statutory recogni- 
tion that the federal Court system 
has grown in size and volume of 
business to the point where adequate 
provision must be made for the 
administration of the business of 
each individual Court. For the first 
one hundred years of our history, 
each federal district Court in the 
United States was held by a single 
District Judge. Except in a very few 
districts the business was light, and 
the problems involved in conducting 
the District Court by the one judge 





who held it were few and simple. 
But with the opening of the twen- 
tieth century, the business of the 
federal Courts began rapidly to in- 
crease. It became necessary to ap- 
point additional District Judges in 
many districts, particularly in the 
metropolitan areas, until today the 
District Courts in the District of 
Columbia and the Southern District 
of New York have twelve judges each 
and only thirty-five of the eighty-seven 
United States District Courts still 
carry on with a single district judge. 
In nearly every case the statutes 
which authorized additional judges 
merely provided that they were to 
have the same powers as the judge 
or judges already in commission. 
Prior to 1911 no general statutory 
provision for the division of a Dis- 
trict Court’s business among the 
judges had been made, and no one of 
them was given by law any responsi- 
bility for seeing to the proper ad- 
ministration of the Court’s business. 
And in the Judicial Code of 1911 
it was provided merely that the Dis- 
trict Judges might agree upon the 
division of business and that if they 
did not, the Senior Circuit Judge 
should as a sort of arbitrator divide 
it among them. 


A Chief Judge for Each 
Multiple-Judge District Court 

The revision for the first time gives 
full recognition to the problems of 
administration which are involved 
in the efficient distribution and dis- 
patch of business by a multiple- 
judge District Court and makes spe- 
cific provisions for meeting them. In 
the first place an administrative 





Concerning the Author: Albert Branson Maris, of Phila- 
delphia, member of our Association since 1924, United States 
Circuit Judge in the Third Circuit, was born in Philadelphia in 
1893, and was graduated from the Temple University Law 


School 


with the rank of Second Lieutenant. 
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in 1918. He had served meanwhile in the Coast 
Artillery of the United States Army and had been discharged 
Admitted to the Penn- 
sylvania Bar in that year, he practiced law for about a year 
in Chester and thereafter in Philadelphia. From 1933 to 1936 
he was the Editor of The Legal Intelligencer in that city. In 
1936 he was appointed a United States District Judge and was 
elevated to the United States Circuit Court of Appeals for the 


Third Circuit by President Roosevelt in 1938. He was designated 
by Chief Justice Stone as a Judge of the United States Emer- 
gency Court of Appeals in March of 1942 and as its Chief 
Judge in June of 1943. By appointment of Chief Justice Stone 
he was chairman of a committee authorized by the Judicial 
Conference to collaborate with Congressional committees in 
the revision of the Judicial Code. As such he was very active 
in that work. He has been an adjunct professor of law at 
Temple University, in Philadelphia, since August of 1941. 
He is a member of the Religious Society of Friends, and of 
the Philadelphia, Delaware County, and Pennsylvania Bar 
Associations as well as of the American Bar Association. 










office, | 
LO be 
senior 
nizes t 
be abl 
istratiy 
judicié 
desires 
still ce 
Judge, 
Chief 
will C 
Distric 
is will 
Pro 
busin¢ 
among 
rules 
the C 
head 
sible f 
and ¢ 
busin 
far as 
Court 
($137 
Court 
provi 
with 
super 
only 
Judge 
rules 
of bu 
ity, tl 
cuit, 
Mc 
on th 
fix t 
term: 
tory 
holdi 
($13 
jourr 
Judi 
prete 
insuf 
cause 
rathe 
appc 
port 
and 
form 
(§ 9 
or | 
shall 
reco! 
the | 

















ory 
is- 
the 
of 


ad- 
ESS. 
1] 
Jis- 
the 
1ey 
Ige 


ide 


ves 

of 
ved 
lis- 


pe- 
In 
ive 


ited 
ner- 
hief 
one 
cial 
; in 
tive 
’ at 


- 
f 
oul 


| of 
Bar 











office, that of Chief Judge, is created, 
to be filled by the District Judge 
senior in commission. The law recog- 
nizes that the senior judge may not 
be able to undertake these admin- 
addition to his 
Accordingly, if he 
desires to be relieved of them while 
still continuing as an active District 
judge, he may so certify; and the 
Chief Justice of the United States 
will designate as Chief Judge the 
District Judge next in seniority who 
is willing to act (§136). 

Provision is then made that the 
business of the Court is to be divided 


istrative duties in 
judicial work. 


among the judges as provided by the 
rules and orders of the Court, and 
the Chief Judge as administrative 
head of the Court is made respon- 
sible for the observance of these rules 
and orders and for the division of 
business and assignment of cases, so 
far as the rules and orders of the 
Court do not otherwise prescribe. 
($137). The multiple-judge District 
Court is thus given full power to 
provide for its efficient operation 
with an administrative head to 
supervise that operation; and it is 
only if a majority of the District 
Judges are unable to agree on 
rules and orders for the division 
of business, that an outside author- 
ity, the Judicial Council of the Cir- 
cuit, is to be called in to act. 
Moreover, the revision confers up- 
on the District Courts full power to 
fix the times for holding regular 
terms of Court, the previous statu- 
tory provisions fixing the times for 
holding such terms being repealed. 
(§138). District Courts may ad- 
journ or, with the consent of the 
Judicial Council of the Circuit, 
pretermit any term of Court for 
insufficient business or other good 
($140). The District Court, 
rather than the senior District Judge, 
appoints the Clerk and Court Re- 
porters (§§ 751, 753); and the Clerk 
and his deputies are required to per- 
form such duties as the Court assigns. 
(§ 956). The Court fixes the place 
or places where the Clerk’s office 
shall be maintained and the Court 
records kept. (§§ 457, 751). Thus 
the District Courts are given author- 


cause. 


ity over their operations and person- 
nel commensurate with the respon- 
sibility which is placed upon them. 


U. S. Courts of Appeals 
Presided Over by a Chief Judge 


An equally . significant advance is 
made by the new Act in the case of 
the Circuit Courts of Appeals, now to 
be known as “United States Couris 
of Appeals”. (§43 (a)). Originally 
created in 1891, these Courts were 
to consist of three judges each. The 
increase in business soon required 
the appointment of more than three 
Circuit Judges in many circuits, so 
that today there are seven Circuit 
Judges in two of the circuits and six 
in five of the others. The statute 
nonetheless still provided that the 
Court should consist of three judges. 
In circuits having more than three 
Circuit Judges obvious questions 
Which three of the Circuit 
Judges should sit at a given session? 
Could all the Circuit Judges sit in 
The question 
answered affirmatively by the Su- 
preme Court in 1941 in Textile Mills 
Securities Corporation v. Commis- 
sioner of Internal Revenue, 314 U.S. 
326. In the opinion in that case, the 
conflict and ambiguity in the statutes 
providing for the functioning of the 
Circuit Courts of Appeals was fully 
discussed. 


arose. 


banc? latter was 


The revision eliminates these diffi- 
culties. The Court of Appeals for 
each circuit consists of the Circuit 
Judges in active service. (§43 (b) ). 
The Court may authorize the hear- 
ing of cases by divisions of three 
judges each. (§ 46 (b)). Cases are to 
be heard by a Court or division of 
three judges unless hearing or re- 
hearing before the Court in banc is 
ordered by a majority of the active 
Circuit Judges. (§46 (c)). Thus 
the advantage of having what many 
regard as the ideal number—three 
judges—to sit in all ordinary cases 
is retained, while giving the full 
Court complete power of ultimate 
control over its decisions by ordering 
a hearing or rehearing in banc when- 
ever necessary. Moreover, the Court 
determines the order in which, and 


New Federal Judicial Code 


the times when, the individual Cir- 
cuit Judges are to sit on the Court 
and its divisions (§46 (a)), thus 
answering the first question to which 
reference has been made. 

For a number of years Congress 
has been moving toward a closer in- 
tegration of the federal judiciary. 
Legislation was passed authorizing 
District Judges to be assigned to 
other districts in their own circuits, 
and in other circuits as well, when 
the public interest required it. Like- 
wise, Circuit Judges might be as- 
signed to hold District Courts in 
their circuits and, by recent legisla- 
tion, they were authorized to be as- 
signed to sit in other Circuit Courts 
of Appeals and District Courts as 
well. These statutes called for an 
increasing amount of administrative 
attention on the part of the Senior 
Circuit Judges whose duty it was 
under the statutes to approve and 
make such assignments. 

The revision recognizes that an ad- 
ministrative head is needed in each 
circuit, and accordingly creates the 
office of Chief Judge of the Circuit, 
to be held by the Circuit Judge 
senior in commission. It recognizes 
also that the senior judge may be 
physically or temperamentally un- 
suited to carry this administrative 
responsibility in addition to his reg- 
ular judicial work. Accordingly, as 
in the case of the chief judgeship of a 
District Court, if the senior judge de- 
sires to be relieved of these admin- 
istrative responsibilities while con- 
tinuing as an active Circuit Judge, 
he may so certify, and the Chief Jus- 
tice will designate as Chief Judge of 
the Circuit the Circuit Judge next in 
seniority and willing to act. (§ 45). 


The Judicial Conference Will 
Report Directly to the Congress 


In furtherance of this program of 
integration, the Conference of Senior 
Circuit Judges was created in 1922, 
at the instance of Chief Justice Taft. 
The Conference now becomes the 
“Judicial Conference of the United 
States”, consisting of the Chief Jus- 
tice of the United States and the 
Chief Judges of the eleven Circuits. 

(Continued on page 962) 
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Accomplishments of United Nations: 


Specific Gains for Peace and Law Give Hope 


by Orie L. Phillips + Chief Judge, United States Court of Appeals for Tenth Circuit 


® We live today in a troubled world. 
The balance between peace and war 
is so delicate that no one can forecast 
the future with certainty. Yet, if we 
strive to the utmost to bring about 
and maintain peace in the world, I 
believe there is basis for reasonable 
hope of attaining those objectives. 

International wrongs can be re- 
dressed and international rights 
enforced through force by a nation 
powerful enough to compel by force. 
International wrongs can be redressed 
and international rights vindicated 
through peaceful processes if the 
nations of the world will in good 
faith commit themselves to the prin- 
ciple of international justice and 


fective by conciliation, arbitration, 
and adjudication. 

The first of these 
means war with all its tragedy, de- 
struction, and misery; it means the 
sacrifice on the altar of war of the 
flower of our young manhood and 
womanhood; it means the useless ex- 
haustion and destruction of material 


alternatives 


resources; it means the economic, so- 
cial, physical, mental and moral re- 
percussions that follow in the wake 
of war; it means a struggle of might 
with the most destructive agencies 
that the ingenuity of man can devise, 
the cumulative effect of which we do 
not yet fully understand; it means 
death and destruction and misery in 
both combatant and noncombatant 


areas; it may mean the end of the 
American way of life, the loss of our 
free institutions and our precious 
liberties. 

The other alternative means inter- 
national justice and ordered liberty 
under law for all the nations of the 
world. It assures respect for the rights 
of the weak as well as the strong 
nation; it means the preservation of 
individual liberty and free institu- 
tions, the recognition of the dignity 
of man and his right to hope, to 
aspire, to achieve, and to pursue 
happiness; it means that liberty-lov- 
ing and law-abiding peoples may 
continue to enjoy free institutions 
and individual liberties; it means 





ordered liberty under law, made ef- 


a fair opportunity for the individual 





® Many of us came away from Seattle, where we had the 
opportunity of talking with lawyers, judges, and their wives 
from practically every part of the country, with a strong 
feeling that one of the most regrettable and truly disturbing 
phenomena of American pubilc opinion today is that there 
is becoming deep-rooted a despairing belief that the United 
Nations is so beset with controversies, vetoes, frustrations, 
set-backs, and defeats, that it is accomplishing little or 
nothing for peace, justice, and law in the world; that there 
is little to be said as to accomplishments and gains through 
the United Nations; and that the earnest hopes of men and 
women for an international order based on law and adjudi- 
cation as means of pacific settlement of disputes, are vain 
and illusory. This pessimism is of course due primarily to 
what is published in newspapers and magazines and to 
what is circulated in conversations—"“good news" is rarely 
news; contests and controversies have “news value” in every 
phase of human activity, and the constructive side is rarely 
depicted to our people. The fault may be considerably the 
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kind of bureaucratic, starry-eyed propaganda that has ema- 
nated from many sources identified with the United Nations, 
including at times the spokesmen for our own government. 
Their efforts to divert the United Nations and to force untested 
social and economic reforms on peoples not ready for them 
is an unconvincing substitute for keeping the peace. 

Despite all the anxieties about the “cold war" with Russia 
and all the publicizing of vetoes and “road-blocks’, the 
United Nations has repeatedly achieved substantial gains for 
the pacific setflement of disputes that might have led to 
armed conflicts in a world which Communist infiltrations and 
plottings have already made too much of a “tinder-box”. 
The tragic thing is that our people, even the lawyers, general- 
ly do not know of these peace-saving gains. | know of no 
higher duty resting upon all members of our Association than 
that of studying and familiarizing themselves with these 
accomplishments as well as the nature and causes of the 
obstacles, and then making the opportunities and occasions 
for telling these things hopefully to the rank and file of our 
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io attain his highest hopes and as- 
pirations; it means a moral, intellec- 
tual, social, and cultural renaissance 
throughout the world; it means the 
fulfillment of the words of the Proph- 
et: “He... shall rebuke many peo- 
ple and they shall beat their swords 
into plowshares and their spears into 
pruning hooks; nation shall not lift 
up sword against nation, neither 
shall they learn war any more.” 


Peace and Ordered Liberty 
Under Law Can Be Achieved 


Can we venture to hope that the 
latter alternative can be attained? 
\[y answer is: We can and we must. 
I: will be my purpose to support that 
thesis. I have an abiding conviction 
that those objectives can and should 
be accomplished within the frame- 
work of the United Nations. I am 
not unmindful that many persons 
have lost faith in the United Nations 
and that it has been characterized as 
impotent. But, as I shall presently 
undertake to show, that loss of faith 
and characterization are not justified 
by the record. 

I recognize the danger that the 
cold war between the United States 
and the Union of Soviet Socialist 
Republics—which for brevity I shall 
hereafter refer to as Russia—may 


develop into a shooting war. Neither 
am I unmindful that Marxian Com- 
munism is atheistic and materialistic; 
that it rejects the concepts of moral 
law and eternal justice; that it ad- 
heres to the doctrine that man has 
no God-given rights; that man is the 
subject, not the master, of the state; 
and that expediency, rather than 
principle, has dictated Russia’s for- 
eign policy in the past. We should 
not forget Russia’s alliance with Hit- 
ler; her share in the rape of Poland; 
her unprovoked attack on little Fin- 
land; the agreement between Stalin 
and Hitler to divide Eastern Europe 
and shut Britain and the United 
States out of Europe, Asia, and Afri- 
ca; and the fact the alliance broke 
up only because the two villains dis- 
agreed on the division of the spoils. 

I have no patience with those who 
say we should try to understand Rus- 
sia in the sense we use that phrase. 
We should firmly adhere to a policy 
that is right and just, but we should 
exercise reasonable 
forbearance. It is my opinion that 


patience and 


Russia will go to any end to attain 
her objectives, short of war. I do not 
think she will intentionally provoke 
or bring about war because she is 
not yet prepared for war, and no 
reason exists which would make her 
regard war as expedient. 
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ORIE L. PHILLIPS 


UN a Mighty Infiuence for 

Peaceful Solutions with Russia 

Of course, the United Nations can- 
not compel a peaceful solution of 
the conflicts between Russia and the 
Western Powers. But it can exercise, 
and is exercising, a mighty influence 
in that direction. 

The organs of the United Nations, 
except for the recent negotiations in 
Moscow, are the only places where 
regular contact and discussion have 
been maintained between the Wes- 
tern Powers and Russia. The United 
Nations has acted as a restraining 
and a conciliating influence upon 
the parties to the conflict. Around 














despairing or doubting people. State and local Bar Associa- 
tions can and should be the forums for putting these facts 
before the people without delay and for arousing and 
organizing their members to do this in small meetings, where 
the opportunity can be created, in every community. The 
future of international organization, peace, and law may 
depend on the way in which, and the celerity and thorough- 
ness with which, lawyers do this job. 

A distinguished member of our profession who has given 
vast amounts of his time, leisure, and strength to this task, 
despite the great and exacting burdens of his judicial duties, 
is our own Judge Orie L. Phillips. Before State and local Bar 
Associations, large and small, before audiences in churches 
and civic organizations and women's clubs, and most recently 
in Seattle before our Section of Mineral Law, this member of 
our Association's Committee for Peace and Law Through 
United Nations has not spared himself in order to bring 
together the evidence and tell the encouraging story. Every- 
where it is thus presented lawyers and people say, in 
substance: “We are so glad to hear these things. We had 
heard so much of the ‘bad news’ that we had become 


discouraged about the usefulness of the United Nations. We 
wish that everyone could hear this story, because it would end 
the conversational campaign against the United Nations.” 

The Journal has persuaded Judge Phillips to let us publish 
one of his convincing talks on the subject. It contains in 
concise form the specific instances which every lawyer should 
read and study for himself, obtain such more detailed material 
as he wants, and prepare himself to tell his fellow-citizens of 
the repeated accomplishments of the United Nations against 
obstacles. Judge Phillips is a hard-headed realist; his marshal- 
ling of the evidence is impressive. The existing international 
organization should and will be strengthened, but it is the 
“world’s best hope for peace”, as he sees it, the forerunner 
of further gains for constitutionalism and a juridical order in 
a world which may perish without it. Lawyers should take the 
lead in acquainting all our people with the facts which show 
that there is no sufficient reason for the ascendancy of mere 
indifference, discouragement or despair about the ability of the 
nations, or nearly all of them, to work together for peace, 
justice, and law. 

W.L.R. 
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the tables of council chamber and 
committee room, the pressure is al- 
ways in the direction of agreement 
and the peaceful processes of settle- 
ment. It provides an atmosphere 
favorable to peace, not to objects of 
conspiracy. Its growing influence is 
unceasingly in the direction of peace 
and away from war. The meetings 
of the General Assembly are a sort 
of world town meeting. The airing 
of grievances and the debate of pro- 
posals bring issues and contentions 
into the open. The world knows 
about them. No iron curtain keeps 
secret proceedings of the Assembly. 


General Assembly Judgment Speaks 
for Conscience of the World 

Before it a nation’s policies are tested 
by the requirements of the Charter 
and are submitted to the public judg- 
ment of world opinion. The moral 
suasion which will be engendered by 
a righteous judgment expressed by a 
great majority of the members of the 
Assembly may be more compelling 
than military force. It is a public 
judgment manifesting the conscience 
of the that 
nation, however powerful, will dare 


world. I doubt any 
long to continue a course of conduct 
condemned by the considered judg- 
ment of a great majority of the mem- 
bers of the General Assembly. 


Reasons To Hope for a Peaceful 
Outcome With Russia 

There are other reasons for hope. 
All is not well behind the iron cur- 
tain. Tito has dared open defiance. 
He has refused to collectivize the 
peasant farms. There is much evi- 
dence of disillusionment and unrest 
among the peoples of the satellite 
states. Acute shortages of consumers’ 
goods exist. Russia cannot help. She 
cannot yet supply her own needs, and 
takes, rather than gives. Rationing, 
instead of being relaxed, is becoming 
more stringent. The peasants have 
no desire to produce more food for 
money that lacks purchasing power 
in terms of real goods. Hence, Rus- 
sia’s insistent demand for collectivi- 
zation of agriculture. That it will 
succeed with the liberty-loving, indi- 
vidualistic and courageous peasants 
may be doubted. Guns can subdue 
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but they cannot grow food. If Tito is 
not brought to book, Soviet power in 
the satellite states which rest on a 
weak economic foundation may 
well face defiance elsewhere. History 
teaches that dictatorships are com- 
paratively short-lived. 

The rehabilitation of Western Eu- 
rope goes forward under ERP. The 
Russian menace is a stimulus to eco- 
nomic and to some degree political 
union in western Europe. 


UN Has Quenched Many Local 
Fires That Might Have Spread 


In the past, world wars at thei 
inception were not between great 
powers; they developed from inci- 
dents. The United Nations from time 
to time has quenched many local 
fires which might have well spread 
into world conflagrations. In July ol 
1947, large forces of the Netherlands 
attacked the forces of the Indone- 
sian Republic which was challenging 
Dutch authority and asserting its 
right to independence. Shortly there- 
after, the Security Council estab- 
lished a Committee of Good Offices. 

After months of patient effort to 
secure full observance of a cease fire 
order, that Committee brought about 
a truce last January which has since 
avoided a renewal of the civil war 
between the Netherlands and Indo- 
nesia that threatened to involve 70,- 
000,000 people. At the same time, the 
Committee secured an agreement on 
political principles as a basis for final 
settlement. Such principles include 
the establishment of a sovereign 
United States of Indonesia linked 
with other parts of the United King- 
dom of Netherlands. Through the 
Committee, on the basis of the agreed 
principles, negotiations have since 
continued for a permanent settle- 
ment. 

In the latter part of 1947, there 
was grave danger that the entire sub- 
continent of India with its 400,000,- 
000 people would be plunged into a 
bloody religious and communal war. 
The Kashmir dispute aired 
through debate in the Security Coun- 
cil. Hope of settlement through 
peaceful channels increased. The 
United Nations sent a commission to 
India. The issues between India and 


was 


Pakistan are being discussed in a 
calmer atmosphere, and plans are be. 
ing worked out for a plebiscite in the 
disputed area. 

When Greece charged that Yugo- 
slavia, Bulgaria, and Albania were 
actively aiding the guerrillas, defying 
the Greek government, the Security 
Council sent a commission which in. 
terviewed many witnesses. It found 
the evidence supported the charge 
and made recommendations. An ad- 
verse vote by Russia prevented ac. 
ceptance of the recommendations. 
Ihe matter then passed to the Gen- 
eral Assembly which requested such 
border nations to keep out of Gre. 
cian affairs and appointed a commis- 
sion to go to Greece and watch for 
border violations. As a result, outside 
aid to the guerrillas has been greatly 
diminished and their ultimate defeat 
in the near future seems certain. 


UN Intervention Helpful 

in Korea and Palestine 

In Korea, a portion of which is occu- 
pied by American, and the other by 
Russian troops, the diplomats of both 
countries were in violent disagree- 
ment. With Russia protesting every 
inch of the way, the General Assem- 
bly established a commission to go to 
Korea and supervise a free and demo- 
cratic election. Russia prevented the 
commission from entering the north- 
ern zone, but the commission success- 
fully supervised a free election in the 
southern zone. 

The 30-year-old Palestine problem 
was brought to the United Nations 
by the United Kingdom, which an- 
nounced the intention of giving up 
its mandate. The General Assembly 
adopted a resolution for the parti- 
tion of Palestine into Jewish and 
Arab states with an economic union 
and the internationalization of Je- 
rusalem. A commission was appoint- 
ed to supervise the implementation 
of the plan. The Arab states rejected 
the plan and declared they would op- 
pose it by force. The United States 
opposed the use of force to compel 
partition. War between the Jews and 
the Arabs ensued. After four weeks, 
a mediator appointed by the United 
Nations brought about a truce of 
indefinite duration. The mediator, 
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aided by United Nation guards and 
teams of military observers equipped 
with jeeps, airplanes, and coastal ves- 
sels, is supervising the truce and is 
proc eeding with the difficult work of 
reconciling the conflicting interests 
and claims of Arabs and Jews and ef- 
fecting a permanent settlement. 

In April of 1946, Iran protested 
that Russian troops were interfering 
in its domestic affairs. Notwithstand- 
ing a walk-out by Gromyko, the Rus- 
sian representative who claimed the 
matter should not be on the Security 
Council agenda, the discussion took 
place, focusing public attention on 
the situation. The troops were then 
withdrawn. 

Protests by Lebanon of the pres- 
ence of British troops and by Syria of 
the presence of French troops, fol- 
lowed by discussion in the Security 
Council, resulted in the withdrawal 
of such troops. 

The tense dispute between the 
United Kingdom and Albania, grow- 
ing out of mine explosions in the 
Corfu. Channel, came before the 
United Nations. It 
that they refer the case to the Inter- 
national Court of Justice. Reference 
was made. The Court, by a unani- 
mous opinion, sustained its jurisdic- 
tion. The parties concluded a special 
agreement which forms the basis for 
further proceedings before the Court. 


recommended 


UN Gains Added Strength and 
Solidarity with New Members 


Herbert Vere Evatt, Australia’s Min- 
ister of External Affairs, said in an 
article published early this year in 
Life magazine: 

Personally I shudder to think what 
might have happened in 1947 if there 
had not been a UN, and I believe that 
if the organization can be kept alive 
two or three more years, it may be- 
come virtually impossible for another 
“shooting war” to break out within 
our lifetime. 

When the United Nations Charter 
was signed, China was the only fully 
independent member state in eastern 
\sia. In three years India and the 
Philippines, original members, and 
Burma and Pakistan, since admitted, 
become independent states. 
Siam has been admitted. Ceylon’s ap- 
plication was vetoed by Russia. The 


have 


Mongolian Peoples Republic has ap- 
plied for admission. Cambodia, Cey- 
lon, Hong Kong, Laos and Malayan 
Union sit as associate members. In 
western Asia, Afghanistan and Ye- 
men are members, and Transjordan 
has applied for membership. 

Thus, in three years these rising 
nations of Asia, with a combined 
population greater than the total 
population of Europe and the west- 
ern hemisphere, have manifest con- 
fidence in the United Nations and 
are making their influence felt in its 
work. 

Judicial Organization and Mutual 
Self-Protection in the Americas 

The Inter-American Treaty of Recip- 
rocal Assistance now in effect be- 
tween nineteen American republics, 
constituting more than one-third of 
the member states of the United Na- 
tions, entered into in accordance 
with Articles 51, 52, 53, and 54 of the 
Charter, is a splendid example and a 
concrete demonstration of what can 
be accomplished within the frame- 
work of the Charter by nations will- 
ing to submit themselves to a rule of 
law, to bind themselves to submit 
every controversy which may arise 
between them to settlement through 
peaceful processes, and to afford mu- 
tual assistance and defense against 
defined aggression. 

The treaty “affirms as manifest 
truth that juridical organization is a 
necessary prerequisite of security and 
peace and is founded on justice and 
moral order. ...” It provides that the 
high contracting parties “undertake 
to submit every controversy which 
may arise between them to methods 
of peaceful settlement”. It defines 
aggression. It provides that “the or- 
gan of consultation shall take its de- 
” two-thirds vote, and 
that “in the case of a situation or dis- 
pute between American states the 
parties directly interested shall be 
excluded from the voting”. 

Thus, what shall constitute an act 
of aggression is not left to ex post 
facto debate on political levels, as 
under the Charter, and action by the 


cisions by a 


organ of consultation, to stop ag- 
gression or remove threats of aggres- 
sion, is not subject to a minority veto, 
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as is action by the Security Council 
under the Charter. 


Pacific Settlement and Unity 

of Americas Under the Charter 
Under the Treaty, no signatory may 
veto or block action under the de- 
fined procedure for pacific settlement 
of controversies within the Americas, 
or prevent united action, in the ex- 
ercise of the inherent right of united 
self-defense, against an aggression 
from any source, anywhere within 
the continental American zone de- 
fined in the Treaty. The sole limita- 
tion is that no nation “shall be re- 
quired to use armed force without its 
consent”. 

This Treaty outlaws war and ag- 
gression; it affords practical means 
for the settlement of disputes by ju- 
ridical or other peaceful processes; 
and it provides for the common de- 
fense against attack. By it, the prin- 
ciples and purposes of the Charter of 
the United Nations are practically 
assured among the nations in the 
western hemisphere. 


Why Hasn't UN Been 
More Effective? 


Perhaps the greatest impediment to 
constructive accomplishment by the 
Security Council has been the ob- 
structionist attitude of Russia, made 
effective by its unbridled use of the 
veto power, a power originally re- 
garded as a necessary safeguard but 
intended to be resorted to only in an 
extreme emergency. There were indi- 
cations at Yalta that Russia wished to 
restrict the positive functions of the 
United Nations in maintaining 
peace. This was made more evident 
at San Francisco on June 1, 1945, 
when the representatives of Russia 
demanded that the veto be applied 
at the very start of the Security Coun- 
cil procedure for settling disputes. 
Following instructions from Moscow, 
Andrei Gromyko demanded that the 
Security Council should be deprived 
of the right even to discuss and con- 
sider a complaint from an aggrieved 
or threatened state without the unan- 
imous agreement of all of the five 
permanent members. This radical 
departure from what had _ been 

(Continued on page 964) 
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Team-Work in Tax Practice: 


Lawyers and Accountants Should Work Together 


by George E. Ray and Oliver W. Hammonds - of the Texas Bar 


®" The “feudin’ and fussin’’’ be- 
tween accountants and lawyers over 
who can and will help John Q. 
Taxpayer the “bestest and mostest” 
is apparently snowballing? in direct 
proportion to the volume of tax 
business, and the tax business shows 
considerable signs of absorbing the 
attention of the entire country—at 
least for the current election year. 

There have been and will be for 
some time to come endless writings, 
discussions and arguments about 
where to draw the “line” in the tax 
work of these two great professions.” 
It is submitted, however, that what 
is required by them is not a drawing 
of the line, but an erasing of the 
line, so as to permit the maximum 
amount of team-work by both pro- 


fessions, a thing which is required 
in the majority of tax cases, if they 
are to be properly handled, whether 
in (1) the advisory area, (2) the 
pre-litigation area, or (5) the litiga- 
tion area. 

Certainly the government, against 
whom the solution of all tax prob- 
lems is ultimately directed, has found 
it wise, sound and necessary to have 
a combination of lawyer and account- 
ant® working together on the solu- 
tion of tax problems in these three 
areas. Why should the taxpayer be 
handicapped by a lesser combination 
in his behalf? 

Proceeding on this basic premise, 
that cooperation and teamwork are 
required and desirable between the 
two professions, in their own interest 


(Dallas) 


as well as that of the public, the 
question then is how to best bring 
that desirable result. It is 
believed that one of the most effec- 
tive ways in which this can be 
accomplished is by a more complete 
exchange of ideas and understanding 
between the lawyer and the account- 
ant as to what the other does in the 
solution of a tax problem.* With this 
purpose in mind, and in the hope 
that it will furnish the impetus for a 
continuing and constructive  pro- 
gram, involving a more complete 
exchange of thoughts and _ ideas 
between the professions, we here 
undertake to discuss some of the 


about 


contributions that a properly trained 
and competent lawyer specializing 
in tax matters—the tax attorney— 








® Of intense practical interest and consequence to the average 
practitioner anywhere in the United States is the respective 
role of the lawyer and the accountant in tax matters at all 
stages. Regrettably, the proper areas of the service rendered 
to clients by the two professions have become involved in con- 
flict, controversy, even litigation, because of belief by many 
lawyers that accountants invade their field in tax practice and 
undertake to give advice and assistance on which the client- 
public needs, and should have, the opinion and services of a 
trained lawyer specializing in tax law. The need for clarifying 
and de-marking the appropriate fields and functions of the two 
professions, as to tax practice in which the services of both 
are needed in the interests of just and correct results for the 
client, are increasingly manifest, as is the need for agreement 
and team-work between them, as should be practicable. Con- 
troversy and suits in Court have not wholly solved the recurring 
problems. 

This article is intended by its joint authors to be a construc- 
tive and helpful contribution to the prevalent discussion of the 
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subject in both professions. They have worked long and earn- 
estly in its preparation and revision; they have called exten- 
sively on their own experience and that of many others. Their 
draft was considered by members of our Association's Com- 
mittee on Unauthorized Practice of Law, who recognized in it 
an opportunity to advance the understanding and solution of 
the problems. For that Committee, Edwin M. Otterbourg, of 
New York, long an outstanding exponent of the views of the 
organized Bar on the subject, worked in collaboration with the 
authors in their revisions and aided materially in the prepara- 
tion of the comprehensive and useful footnote which brings 
together and reviews our Association's efforts to find amicable 
solutions for this and other overlappings between the lawyer's 
work and the claimed province of other professions, services 
and business. 

We believe that our publication of this article will long be 
recognized as a landmark of progress in the efforts of account- 
ants and lawyers to arrive at metes and bounds which can be 
mutually observed as means of assuring to clients the maximum 
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can and should make prior to trial, 
i.e., in the advisory and pre-litiga- 
tion areas, in cooperation with the 
toward the successful 
handling of tax problems.§ 


accountant, 


|mportance of Pre-Trial Cooperation 
Between Accountant and Tax Attorney 
Most laymen and accountants recog- 
nize the desirability and necessity® 
of having an attorney thoroughly 
versed in federal taxes handle the 
trial of a tax case in Court, but few 
of them realize the extent to which 
team-work between the accountant 


and tax attorney, from the very in- 
ception of a taxable transaction, can 
be effective in minimizing tax liabil- 
ity. It is believed that the failure to 
appreciate this is largely due to a 
lack of comprehension of the basic 
fact that a tax case is most generally 
won or lost far before the trial of the 
case and that the actual litigation of 
that case starts long before the case 
ever gets into Court—in fact, from 
the inception of the taxable trans- 
action. Let us therefore consider how 
and in what respect this is so. 


Team-Work in Tax Practice 


There are four results to be 
accomplished through the benefit of 
timely and competent tax advice: 
(1) Before entering into a taxable 
transaction a taxpayer is entitled to 
(a) an informed opinion as to his 
resulting tax liability, without which 
he cannot make an intelligent deci- 
sion as to whether to consummate 
the transaction; (b) if he decides to 
consummate the transaction, then he 
is entitled to the benefit of a method 
of accomplishing it which, under the 
applicable procedural and substan- 





1. In Kentucky, where they are accustomed to 
feudin’ and fussin' '', the Attorney General on 
December 24, 1947, in a ruling addressed to Clar- 
ence Moore, of McKee, held that no one but a 
censed attorney can fill out a federal or State 
return, if a fee is charged therefor. The Kentucky 
Bar Association has happily joined with the Ken- 
tucky Society of Certified Public Accountants in an 
attempt to have the Attorney General's ruling 
chonged. In New York, the Appellate Division of 
ihe Supreme Court, First Department, recently re- 
versed the decision of the Court below which had 
held that an accountant, apart from the regular 
pursuit of his calling, might give tax law advice 
for compensation. New York County Lawyers’ As- 
sociation v. Bercu, 273 App. Div. 524, 78 N.Y.S. 
2d) 209 (April 12, 1948), reversing 188 Misc. 406, 
69 N.Y.S. (2d) 730 (March 18, 1947). 

Brief review of the history of efforts made by the 
Bar to iron out this as well as similar problems 
that have arisen from time to time in relation to 
the legal activities of other non-legal groups may 
be of interest. For more than ten years the Ameri- 
can Bar Association and other Bar Associations 
have taken the position that there is room for 
both lawyers and accountants and, further, that 
there is a proper place for both of them in the 
field of taxation. Thus, as early as 1937 there 
were conferences between the Association's Com- 
mittee on Unauthorized Practice of Law and a 
committee of the American Institute of Account- 
ants for the purpose of formulating a statement of 
practice and activities constituting the unauthorized 
practice of law. A tentative draft was prepared by 
the Association's Committee and was considered by 


the committee representing the accountants. 

The following year (1938) the Association's Com- 
mittee gave its then ‘‘view’’ that seven activities 
were practice of law. It prefaced its statement by 
a general discussion in which it said: 

‘Experience has shown that in business prob- 
lems involving questions of accountancy and 
questions of law it is advantageous to engage 
both an accountant and a lawyer and to let them 
adjust the division of effort and responsibility. 
This procedure assures the benefit of.each prac- 
titioner’s skill and judgment as regards matters 
within his grasp. 

‘Inasmuch as tax problems involve constantly 
both legal and accounting questions, the tax- 
payer's interests are generally adequately pro- 
tected only when he engages the services of an 
accountant as’ well as a lawyer and arranges for 
their cooperation’’ (63 A.B.A. Rep. 325 [1938]). 
The Association's Committee and the committee 

representing the American Institute of Accountants 
met in the fall of 1938 and discussed the former's 
conclusions. The accountants said they could not 
accept them. Another conference was held in 
April of 1939 and further conferences were sched- 
uled. No agreement was arrived at, but the ac- 
countants offered to cooperate with the Bar in in- 
vestigating complaints and setting up machinery 
for cooperative efforts to correct improper practices 
(64 A.B.A. Rep. 269, 270 [1939]). Nevertheless 
nothing further was done (32 A.B.A.J. 5, 7; Jan- 
vary, 1946). 

In 1944 the Association's Committee took the 
initiative again and recommended a national con- 
ference group similar to that organized in other 


fields, and reported, in part: 

*‘Misunderstanding of the proper respective 
functions of accountants and lawyers in this 
service should be avoided. Each has his proper 
sphere and reasonable activity. Closer cooper- 
ation between the two professions is in the public 
interest (69 A.B.A. Rep. 469 [1944]). 

The National Conference was approved on Feb- 
ruary 28, 1944, by the House of Delegates (69 
A.B.A. Rep. 447, 448 [1944]) and by the Executive 
Committee of the American Institute of Accountants 
on March 22, 1944 (69 A.B.A. Rep. 263 [1944)]). 
Upon its organization, on May 6, 1944, the Con- 
ference stated its objectives to be: 


"2. To encourage cooperation between the 
two professions for the benefit of each and of 
the public. 

"3. To consider misunderstandings involving 
fundamental issues between the two professions 
and recommend means for disposing of them” 
(69 A.B.A. Rep. 263, 264 [1944]). 

At its second meeting on September 10, 1944, 
the Conference stated, in part: 

‘2. That it is in the public interest for lawyers 
to recommend the employment of certified pub- 
lic accountants, and for certified public account- 
ants to recommend the employment of lawyers in 
any matter where the services of either would be 
helpful to the client; and that neither should as- 
sume to perform the functions of the other’’ (69 
A.B.A. Rep. 189 [1944]}. 

At a Conference meeting on May 4, 1945, the 
Conference decided to sponsor the dissemination 
of information among members of the two profes- 





of competent service. Incidentally, the article contains a lot of 
information as to angles of tax practice—law and accountancy 
—which members of both professions will find most helpful to 


themselves in their daily work. 


The consequences of disagreement and controversy have 
been strikingly illustrated in what has recently taken place in 
Congress. In the preparation of the new federal Judicial Code, 
it was proposed and desired to make the Tax Court one of the 
Courts of the United States instead of merely an agency exer- 
cising judicial or quasi-judicial functions in the Executive branch 
of the government. This would have excluded accountants from 
appearing and conducting cases in the Tax Court. They sought 
to have the Congress command the Court to permit these non- 
lawyers to act as counsel before it. This was opposed by 
lawyers and judges as unsound in principle and practice. (See 
‘Power To Admit to Practice Is Judicial”, 34 A.B.A.J. 389; May, 
1948.) An attempted compromise was to empower the Tax Court 


to admit to practice before it those accountants who had al- 


ready been on its roster. This was not acceptable to the 
lawyers on the Senate Committee on the Judiciary; it was 
deemed to embody a “controversial’ change in the existing 


law. So the whole provision to make the Tax Court a Court 


was striken out of the new Code. Meanwhile, by a separate 
enactment (Section 36 of Public Law 773 of the 80th Congress), 
not a part of Title 28 which is the new Judicial Code, the 
Congress passed and the President signed an amendment of 
Section 1141(a) of the Internal Revenue Code so as to reverse 
and override the rule of the Dobson case, 320 U.S. 489, dis- 
cussed in this article, and to make decisions of the Tax Court 
reviewable to the same extent as decisions of United States 
District Courts in civil actions tried without a jury. So the Tax 
Court remains an administrative agency, accountants are not 
excluded from appearing and acting in the place of attorneys 
before it, and the decisions of the Tax Court are judicially re- 
viewable as though it had been given the status of a United 
States District Court. 
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Team-Work in Tax Practice 


tive law, will assure him of the 
minimum tax liability, and which, 
in the event of dispute, will entitle 
him to the most favorable disposition 
by way of settlement, if possible, and, 
if not, by litigation in the Courts. 
(2) After a transaction has been 
consummated and the tax liability 
has been put in dispute, either be- 
cause of no advice or because of 
improper advice secured prior there- 
to, the taxpayer is entitled to (a) an 
informed and intelligent evaluation, 
on the basis of the pertinent pro- 
cedural and substantive law, as to 
whether to settle the case, and, if so, 
the best dollar-and-cents basis there- 
for to him; (b) in the event the case 
cannot be settled on the advised basis, 
then he is entitled from that point on 
to the benefit of every procedural 
and substantive advantage given him 
by the law toward securing a suc- 
cessful result in the litigation of the 
case. 

Now let us consider the contribu- 
tion to be made by a combination 
of a competent tax attorney and 
accountant in the successful achieve- 





sions to demonstrate that in the field of taxation 
‘collaboration between the lawyers and the ac- 
countant is indispensable to the public interest’’ 
(70 A.B.A. Rep. 267 [1945]). Unfortunately, the 
meetings of the Conference came to an end on 
December 15, 1945. 

Conferences have been held between the Asso- 
ciation’s Committee on Unauthorized Practice of 
Law and the following groups of business and pro- 
fessional men: American Bankers Association Trust 
Division (65 A.B.A. Rep. 206 [1940]); National 
Association of Creditmen (63 A.B.A. Rep. 323 
[1938]); Commercial Law League of America (63 
A.B.A. Rep. 323 [1938]); representatives of Col- 
lection Agencies Operating Nationally (62 A.B.A. 
Rep. 771, 775 [1937]); Association of Interstate 
Commerce Practitioners (62 A.B.A. Rep. 771 [1937] 
and 63 A.B.A. Rep. 323 [1938]); National Asso- 
ciation of Real Estate Boards (see conferences be- 
low); American Institute of Accountants (see con- 
ferences below); National Association of Life 
Underwriters (see conferences below); Committee 
Representing Casualty Insurers and Insurance Ad- 
justers on Problem of Lay Adjusting (see confer- 
ences below); National Association of Broadcasters 
(66 A.B.A. Rep. 153, 269 [1941]); publishers of 
loose-leaf law services (66 A.B.A. Rep. 150, 269, 
275 [1941]); publishers of law books, loose-leaf 
law services, etc. (72 A.B.A. Rep. 210 [1947]). 

Permanent joint conference groups of lawyers 
and laymen are presently organized by the Ameri- 
can Bar Association and the following lay groups: 
Conference Committee on Adjusters (64 A.B.A. 
Rep. 278 [1939]); National Conference Group with 
Trust Division of American Bankers Association 
(65 A.B.A. Rep. 206 [1940]); National Conference 
Group with National Association of Real Estate 
Boards (67 A.B.A. Rep. 218 [1942]); National Con- 
ference Group with American Institute of Ac- 
countants (69 A.B.A. Rep. 447 [1944]}; National 
Conference of Lawyers and Life Underwriters (70 
A.B.A. Rep. 119 [1945]). 

Statements clarifying the respective positions of 
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ment of these several objectives: (1) 
In respect to advice given before 
consummation of a tax transaction; 
and (2) with respect to advice given 
after consummation of the trans- 
action, but before litigation. 


Contribution of a Tax Attorney 
and Accountant Before Consummation 
of a Tax Transaction 


Ihe first objective of tax advice 
given prior to consummation of a 
taxable transaction is to give the 
taxpayer an informed opinion as to 
his resulting tax liability. Without 
this he cannot make an intelligent 
decision as to whether to consum- 
mate the transaction. Most tax 
problems involve, among other 
things, mixed questions of law and 
accounting, and depend, in the last 
analysis, upon an interpretation and 
construction of the pertinent pro- 
visions of the revenue acts, with a 
view to predicting the results of 
judicial application of them to the 
facts at hand. 

The 


construction 


and 
Act, as 


proper interpretation 


of a Revenue 


lawyers and laymen in specific fields have been 
issued by the Association's Committee or by the 
foregoing conference groups and have been volun- 
tarily agreed to by the representatives of laymen 
involved: collection agencies (62 A.B.A. Rep. 771, 
775, 786 [1937]; 63 A.B.A. Rep. 327 [1938]; 64 
A.B.A. Rep. 274 [1939]); lay insurance adjustment 
(64 A.B.A. Rep. 278 [1939]); life insurance under- 
writers (64 A.B.A. Rep. 271 [1939]; 65 A.B.A. Rep. 
211 [1940]); loose-leaf services (66 A.B.A. Rep. 275 
[1941]; 67 A.B.A. Rep. 221 [1942]); broadcasters (66 
A.B.A. Rep. 153, 269 [1941]); trust companies (66 
A.B.A. Rep. 274, 277 [1941]); real estate brokers 
(67 A.B.A. Rep. 224 [1942]; 68 A.B.A. Rep. 132-141 
[1943]; accountants (69 A.B.A. Rep. 189 [1944]); 
law books, etc. (72 A.B.A. Rep. 210 [1947]). 

As a result of the Association's work, laymen 
are today advertising ‘‘Consult Your Lawyer’’, as 
referred to in 69 A.B.A. Rep. 448 and described 
with other examples of laymen's cooperation in 69 
A.B.A. Rep. 264 and 265 [1944], 70 A.B.A. Rep. 
260 [1945], and 71 A.B.A. Rep. 209 [1946]. 

2. See note, 56 Yale L. J. 1438, written prior to 
the decision by the Court in the Bercu case (cited 
in first paragraph of note 1) for the citation of 
some of the numerous writings. 

The Appellate Division of the New York Supreme 
Court, in its opinion in the Bercu case, said: 

“An objective line must be drawn, and the 
point at which it must be drawn, at very best, is 
where the accountant or non-lawyer undertakes 
to pass upon a legal question apart from the 
regular pursuit of his calling. . .. 

“The line . . . allows the accountant maxi- 
mum freedom of action within the field which 
might be called ‘tax accounting’ and is the 
minimum of control necessary to give the public 
protection when it seeks advice as to tax law." 
If a line were to be drawn it would seem that 

the analogy between the functioning of the judge 
and the ‘jury—the law and the facts—would be 
helpful, and the law has successfully dealt with 
this problem for centuries. 


applied to a particular problem, 
calls upon all the resources and 
technique at the command of a 
person who not only is trained in the 
general law, but who also is experi- 
enced in the special complexities of 
the tax law. It is beside the point of 
this discussion to go into a detailed 
consideration of the various steps 
involved in the process, but suffice 
it to say that the requirements called 
for generally do not permit a person 
who would master that phase of the 
problem also to master the intricacies 
of the accounting profession.? Ac- 
cordingly, a complete and thorough 
evaluation of most tax problems, the 
kind of evaluation required to deter- 
mine intelligently a course of action, 
calls for collaboration and complete 
cooperation between the accountant 
and tax attorney. 

The second objective of tax advice 
given prior to consummation of a 
taxable transaction is to permit the 
transaction to be effected in such a 
manner as will, under the applicable 
procedural law, 
assure the minimum tax liability, 


and _ substantive 


3. In order to overcome the experience and 
efficiency of the overworked and, unfortunately 
underpaid representatives of the government, 
the taxpayer who is in trouble, or wants to stay 
out of it, must use the very best combination of 
talent that is available. In this connection it 
should be noted that there is probably no group 
of employees in the federal government's service 
who produce more tangible results for the tax- 
payers as a whole, for each dollar expended on 
them, than the internal revenue agents working 
in the field. See report to the Joint Committee on 
Internal Revenue, pursuant to Section 1203(b)(6) 
of the Revenue Act of 1926, by the advisory group 
appointed pursuant to P.L. 147 of the 80th Con- 


gress, ‘‘Investigation of the Bureau of Internal 
Revenue’. 
4. See May, ‘“‘Accounting and the Accountant 


in the Administration of Income Taxation,"’ 47 


Col. L. Rev. 377, at 397. 


5. For an excellent statement of the functioning 
of the accountant in tax practice, see May, idem 


6. All cases in the federal Courts must be tried 
by a licensed attorney and practically all cases 
in the Tax Court are in fact tried by an attorney, 
although that is not required by the rules of that 
tribunal. From October 22, 1942, to June 30, 1947, 
the Tax Court promulgated 3170 written opinions 
of which only 173, or 5.5 per cent, were handled 
by accountants. The repudiation of the Dobson 
rule by Congress, note 11 infra, suggests, by 
implication, that since hereafter Tax Court 
decisions are to be reviewed on the same basis 
as those decided by the District Courts, then 
presumably Tax Court cases should also merit 
trial by a licensed lawyer, fully cognizant of the 
technicalities and niceties involved in perfecting 
at the trial stage a fully reviewable record. 


7. A person who succeeds in mastering both is 
indeed the exception, if not non-existent. See 
Shattuck, An Estate Planner’s Handbook, xxi-xxix. 
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and will, in the event of dispute, 
entitle the taxpayer to the most 
favorable outcome by way of settle- 
ment, if possible, and, if not, by 
litigation in the Courts. 

Here again, it is submitted, 
collaboration between the account- 
ant and the tax attorney will prove 
the better part of wisdom in the long 
run for all concerned. In addition 
to being entitled to the benefit of 
the best and the least expensive tax 
method within the substantive law 
that the accountant and tax attorney 
can together find, the taxpayer is 
entitled to have the transaction set 
up so that from the viewpoint of the 
procedural law he will also be in- 
sured all the protection he is entitled 
to, and, in the event of dispute, be 
in a sound position to settle effec- 
tively or to litigate,® as the case may 
require. Since it is at this point that 
the record is, in effect, begun for 
any future trial, the taxpayer is 
entitled to the benefit of knowing 
at this time that he is forearmed, in 
the event of ultimate dispute in 
Court, with evidence that will stand 
the test of litigation. Forewarned is 
forearmed, and the best and surest 
way of preventing litigation is to be 
fully prepared therefor in advance. 

A person experienced in the pro- 
cedural requirements for litigating 
a case is best qualified to properly 
and effectively consider this phase of 





OLIVER W. HAMMONDS 


the problem. ‘The fees for his advice 
may well prove cheap insurance in 
the event of a later dispute. A simple 
example will illustrate this point: 
Suppose an accountant is called 
upon to give advice to a corporation 
with respect to the deduction of the 
traveling expenses of its president. 
He can probably advise the corpora- 
tion on the basis of the substantive 
law set forth in Section 23(a) of the 
Internal Revenue Code that it will 
be entitled to a deduction for all 
expenses in fact incurred by him 
away from home on the business of 
the company. However, unless ihe 
corporation is further advised that 
the making and keeping of detailed 
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GEORGE E. RAY 


substantiative vouchers, records and 
checks is required, in order to have 
the kind of evidence that will meet 
the procedural requirements of the 
law in Court, it will find that when 
the deduction is later questioned by 
the revenue agent the deduction will 
be disallowed for failure of proof 
and litigation thereon will be of no 
avail.® 
Any tax problem in the book— 
(Continued on page 966) 


8. As will be developed in detail below, an 
effective settlement is only achieved because of 
(a) a strong litigating position and (b) an intelli- 
gent evaluation of just how strong that position is. 

9. Hewitt Rubber Co. of Pittsburgh, T. C. Memo 
Dec. 1947, CCH Dec. 16,162(M); Le Sage ef al, 
T. C. Memo Dec. 1947, CCH Dec. 16,163(M). 











Concerning the Authors: The “writing team” of George 
Einar Ray and Oliver W. Hammonds are also law partners 
under the name of Ray and Hammonds, in Dallas, Texas. Ray 
was born in Gloucester, Massachusetts, in 1910 and was grad- 
vated magna cum laude from Harvard University in 1932. He 
obtained his law degree at Harvard in 1935. He was admitted 
to the Massachusetts Bar in 1935, became an assistant to 
Professor Roswell Magill at the Columbia University Law 
School and was admitted to the New York Bar in 1936. He 
was an attorney with the United States Board of Tax Appeals, 
in Washington, D. C., during 1938-41 and a special assistant 
to the Attorney General in 1941, and was in the office of 
tax legislative counsel for the United States Treasury Depart- 
ment in 1941-42. He returned to Boston and was associated 
with the firm of Hale and Dorr in 1942-44. He was commissioned 
a lieutenant ({j.g.) in the Supply Corps, USNR, in February of 
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posts. In 1946 he went to Texas and formed his present firm. 
He is a lecturer at Southern Methodist University School of 
Law, and is Secretary of the Harvard Law School Association 
of Texas. He has been a member of our Association since 1947, 
and belongs also to the Dallas Bar Association and the Texas 
State Bar Association. 

Hammonds was born in DeQueen, Arkansas, in 1911, and 
attended schools in Oklahoma, Culver Military Academy, and 
the Harvard Law School. For more than four years before he 
entered the Armed Forces in 1942, he was in the Department 
of Justice and had much to do with the preparation, trial and 
briefing of tax cases. He was admitted to the Oklahoma Bar 
in 1936 and to the Bar of Texas in 1946. He has been a member 
of our Association since 1946. His law practice is chiefly in the 
tax field. He and his partner have studied extensively in the 
field of tax accountancy also, and have written many articles, 


jointly and singly, as to tax law and practice. 
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The Annual Address: 


“Our Lives, Our Fortunes, and Our Sacred Honor’ 


by Tappan Gregory - Retiring President of the American Bar Association 


® An inspiring recital of the beginnings and foundations of American independence 


as a nation and of the liberties later vouchsafed by our Constitution featured the 
opening session of the 71st Annual Meeting of our Association in the great Civic 
Auditorium in scenic Seattle, in the State of Washington, on September 6. It was con- 


tained in the annual address, delivered under the mandate of our Association's or- 
ganic law, by Tappan Gregory, of the Illinois Bar (Chicago), as the climax of his 
notable year as President of our Association. He took as his theme the familiar quo- 


tation of patriotic pledge contained in the Declaration of Independence which pro- 


claimed also that. . 


. “all men are created equal; that they are endowed, by their 


Creator, with certain unalienable rights''"—rights which lawyers then confirmed in what 


they wrote into the Declaration, rights to which lawyers gave definitive statement as 
to persons and States and assurance of protection in the Constitution and Amendments 
to that document, rights for which American lawyers of all generations have been 
in the forefront of vigilance and defense. President Gregory brought back to mind 
by vivid chronicle the personalities of those who drafted the Declaration, worked 
and fought for independence, and laid the foundations for republican government and 


the rights of men. He told also the risks they took, the courage and common sense 
they manifested, the hardships they suffered, and the victories they won for us—a 
story that can never be told too often to American lawyers and people. In his con- 


cluding paragraphs he made some incisive present-day applications of the eternal 
principles which he had deduced from the Declaration and its history. 





And for the support of this Declara- 
tion, with a firm reliance on the 
protection of Divine Providence, we 
mutually pledge to each other our 
Lives, our Fortunes, and our sacred 
Honor. 
® Brave words, pronounced by brave 
men, young men for the most part. 
No idle this, no 
warning, no empty threat. 

No illusion distorted the perspec- 
tive of these men or clouded their 
vision. They saw clearly the stage 
they set and their parts in the forth- 
coming drama in all the grim 
austerity of its bleak outline, once 


gesture strident 
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eloquently timed “In that moment 
of darkness, of terror, and of con- 
sternation, when the election was to 
be made between an attempt at 
liberty and independence on the one 
hand, and defeat, subjugation, and 
death on the other”.! Yet they did 
not falter, nor turn aside, but 
marched ahead together with stead- 
fast loyalty to the undertaking for 
the success of which they had so 
soberly made their pledge. 

They were bold to stand forth, a 
mere handful of intrepid and deter- 
mined men of vision and unshakable 


faith, against the most powerful 
empire in the world. The profound 
significance of what they said and 
the depth of meaning in their words 
are not readily apparent except 
against the background of the times 
in which they lived, the manner in 
which they ordered their lives and 
accumulated their fortunes, and the 
extent to which they exalted their 
sacred honor, willingly prepared for 
sacrifice, if need be, on the altar of 
freedom. 

Those hardy adventurers who 
came first to the terrain destined to 
constitute a part of the original 
Colonies, found difficulty enough in 
establishing a foothold on a narrow 
coastal strip, to occupy all their 
attention. It was not for them to 
penetrate the forests, to scale the 
mountains, to fight their way through 
great swamps and make crossings of 
swift rivers. Inhabitants of Virginia, 
of New England, of Maryland, New 
York, New Jersey, the Carolinas, 
Pennsylvania, and finally Georgia, 
were almost isolated, each group in 
small environment, with 
intercommunication even among 
individuals difficult in the extreme. 
As late as 1763 there were probably 
less than a million and a half people, 
free and slave, in all the Colonies 
together. The people of the Jerseys 
lived, some in the small towns, 


its own 





1. William Wirt, Eulogy on Jefferson, The 
Writings of Thomas Jefferson, Vol. 13, page XXV. 
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operating small farms, others on 
large holdings. Many of them made 
their own clothes, using the wool 
from the sheep they raised, and con- 
structed much of their own furniture 
and machinery. Domestie arrange- 
ments were primitive, with little in 
the way of light or heat. Homes of 
the colonists were, of necessity, 
practically cut off from the world 
beyond their own narrow boundaries. 


Beginnings of Local Government 

and Commerce 

lt is interesting to observe the extent 
to which local governments varied 
in response to the influence of the 
different nationalities 
the original settlers; to see, for ex- 
ample, the imprint of the Swedes 
and the Dutch, the latter inter- 
mingled with French, in Delaware; 
the influence of the English there, 
and then of the Scotch-Irish; the 
strength of the impression of the 
Delaware Quakers after having 
joined to Pennsylvania through a 
erant to William Penn. Delaware 
again went its separate way to be- 


constituting 


come one of the original thirteen 
States, the first to adopt the federal 
Constitution. 

In North Carolina the Gaels made 
their most lasting mark, torn though 
they were between their gratitude to 
the Americans who had taken them 
in, and the oath which they must 
needs subscribe when they arrived, 
to support King George and his 
government, 

No one can forget the picture of 
Daniel Boone, born on the frontier 
of Pennsylvania, drawing his strength 
from the best of varied stock making 
up the sum total of his ancestry— 
English, German, Welsh, Scotch- 
Irish—his love of adventure and of 
the wilderness into which he trekked 
when still a boy, and the distin- 
guished service he rendered in 
opening the way and blazing the 
trail leading to the settlement of 
that land later to become Kentucky— 
that rugged, wild territory held 
against the Indians by a _ great 
Virginian, George Rogers Clark, 
another stout-hearted youngster. 
Clark was only twenty-two when he 
became a member of the staff of 


Governor Dunmore of Virginia, and 
he it was who made a long, arduous 
journey back to Williamsburg too 
late to be seated as a delegate at the 
session of the legislature, but not too 
late to hundred 
pounds of much needed gunpowder 
and to persuade the new governor, 
Patrick Henry, and his legislators, to 
organize Kentucky as a County of 
Virginia. No less inspiring is the 
saga of two other young Virginians, 
James Robertson and John Sevier, 
architects of the Commonwealth of 
Watauga, pioneers in the develop- 
ment of Tennessee. 


obtain — several 


The Average American Home 

of Early Days 

Even in those earliest days the first 
settlers made rapid and prodigious 
progress in the development of trade 
on the ocean, in the building of their 
occupation as merchants, in cultivat- 
ing the land, carving out of the 
wilderness farms or plantations, de- 
pending on whether they lived in 
the north or the south. And towns 
and villages grew naturally as small, 
closely knit communities established 
to promote these varied activities. 
This is how the American home of 
that day has been described: 

The average New England country 
household was a sort of self-sustain- 
ing unit which depended little on 
the world beyond its own gates. Its 
equipment included not only the 
usual chairs, beds, tables, and kitchen 
utensils and tableware but also shoe- 
makers’ tools and shoe leather—fre- 
quently tanned in the neighborhood 
and badly done as a rule—surgeon’s 
tools and apothecary stuff, salves and 
ointments, branding irons, pestle and 
mortar, lamps, guns, and perhaps a 
sword, harness and fittings, occasion- 
ally a still or a cider press, and 
outfits for carpentering and_black- 
smithing. The necessary utensils for 
use in the household or on the farm 
were more important than upholstery, 
carved woodwork, fine linen, or silver 
plate. They had no money to 
spend on unessentials, still less on 
luxuries, and from necessity they used 
what they already possessed until it 
was broken or worn cut; then, if it 
were not entirely useless, they re- 
paired and patched it and went on as 
before. Yet economical as these 


people were, even the unpretentious 
households possessed an abundance 
of mugs and. tankards, which suggest 
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their one indulgence and their enjoy- 

ment of strong drink?. 

In spite of the fact that there was 
little general schooling, philosoph- 
ical differences developed 
educators destined to persist down 
to the present, for there were those 
who believed that higher education 
should be 


among 


devoted to vocational 
training, on the ground of its prac- 
tical after life, and in 
preference to a liberal education in 
the classics. Much of the teaching in 
the elementary stages was carried on 
by tutors from abroad, while those 


value in 


able to do so quite generally pursued 
their higher education overseas. 


Six Signers of the Declaration 

were Members of the Middle Temple 
Six of the signers of the Declaration 
of Independence were members of 
the Middle Temple: Edward Rut- 
ledge, later to become Governor of 
South Carolina, the youngest signer, 
twenty-six years old; Thomas Lynch, 
Jr., a few months older; Thomas 
Heyward, Jr., later a judge, and 
Arthur Middleton—these four repre- 
senting South Carolina in the Con- 
gress. Heyward was but thirty, 
Middleton thirty-three. The fifth, 
slightly older than these, was Thomas 
McKean, still only forty-two, repre- 
McKean 
President of Delaware, the first Chief 
Justice of the Supreme Court of 
Pennsylvania, and later Governor of 
that State; Charles Carroll of Carroll- 
ton, entered the Middle Temple in 
1751. He never practiced. William 
Paca, of Maryland, studied at the 
Inner Temple, and was admitted to 
the Bar in England in 1764 at the 
age of twenty-four. He returned to 
practice in the United States.’ 


senting Delaware. was 


Extemporizing of Publications, 
Transport and Occupations 

It is hard for us today, living as we 
do in the midst of the wonders of 
scientific invention and development, 
to envision the hardihood of those 
busy pioneers who visited with each 
other with difficulty because of the 
lack of roads and transport, and who 


2. Charles M. Andrews, Colonial Folkways, 
(The Chronicles of America), Vol. 9, pages 64-65. 

3. E. Alfred Jones, American Members of the 
Inns. of Court, pages 187, 139, 97, 158 ,148, and 165. 
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must depend for their news and 
much of their reading in general on 
almanacs and occasional expensive 
news sheets. Circulation, of course, 
was most dificult though there were 
some private circulating libraries. 

It is surprising to find how many 
trades and occupations could be 
extemporized in default of experts. 
We are told that 

Joshua Hempstead of New London, 
for example, was not only a farme! 
but at one time or another, from 1711 
to 1758, a housebuilder, carpenter, 
and cabinetmaker, shipwright, cobbler, 
maker of and engraver ol 
tombstones, a town official holding the 


coffins, 


offices of selectman, treasurer, assessor 

and surveyor of highways; a colony 

official, serving as deputy sheriff and 
coroner, many times deputy to the 

General Court, justice of the peace, 

and so performing frequent marriages, 

and judge of probate. He was also 
clerk of the ecclesiastical society, 
lieutenant and later captain of the 
train band, and surveyor of lands. He 

did a great deal of legal business, 

drawing deeds, leases, wills, and other 

similar documents, and was general 
handy man for his community*. 

Most of the travel, at first, was by 
water, and the development of 
adequate trails and roads to carry 
the populace westward overland was 
a long, tedious, but sure process. 
Some traveled in the pursuit of their 
trade, some in search of opportunity 
for education, some to satisfy a rest- 
lessness urging them ever onward 
where adventure or greener pastures 
beckoned. And every journey of any 
distance required days or weeks on 
the road. Trails were gradually 
widened and improved and length- 
ened so that there could be travel 
between the towns of the Colonies. 
At first there few bridges. 
Rivers were crossed by fords, ferries 
and small boats. But the necessity 
of adequate roads in the carrying of 


were 


the mails added great impetus to the 
development of highways. 

The story of westward migration 
is an epic in itself, a tale of hardship, 
fraught with danger, not only in 
nature’s reluctance to give way be- 
fore the march of civilization, but 
in the ever-present menace of the 
Indian, who resented the trespass 
of the white man on his hunting 
who, whatever his 


erounds, and 


876 American Bar Association Journal 





faults, can hardly be blamed tor 
failure to understand the readiness 
of the white man to disregard his 
given word when advantage to him 
lay in this direction. 


Early Discontent and Difficulties 

with British Government 

It is not possible, in tracing the 
origins of discontent among the 
colonists and the first stirrings of the 
idea that independence might be 
desirable, to overlook small matters 
such as the annoying quitrents, 
nominal though they were, required 
of landholders by the King or by the 
great proprietors holding by grant 
from him. 

The colonists were high-strung 
people and little by little some of 
the British practices began to corrode 
their spirit. They were restless under 
the habit of office-holders for the 
Colonies administering their official 
affairs from London and drawing 
their salaries without even looking 
upon the territories committed to 
their care. 

George Grenville, as First Lord 
of the Treasury, in England, moved 
to correct this abuse through direc- 
tions to the Commissioners of the 
Customs. 

More serious difficulties developed 
in making provision for the necessary 
defense of the Colonies. Troops were 
sent from England to be maintained 
at the cost of the Americans, and it 
was to provide funds for this purpose 
that plans were laid in 1763 for the 
imposition of Stamp Taxes in 
America. This was the beginning of 
twelve years of growing dissatisfac- 
culminating finally in the 
realization that there must be a 
definite break between the Colonies 
and the mother country. Pitt had 
refused to support the levying of 
such taxes, and Grenville appeared 
rather reluctant, though he did refer 
to the possibility in his budget 
message in 1764. 


tion, 


The Challenge of Taxation 

Without Representation 

From the very first, the colonists 
objected, and they considered spe- 
cious and unsound the argument 
that their interests were adequately 


represented in the Parliament and 
their consent implicit in approval 
by their Parliamentary representa- 
tives. Nevertheless, the Stamp Act 
came into being in 1765, providing 
for the use of stamped paper - for 
manifold purposes. 

Samuel Adams, then about forty- 
three, apprehensive of the extent to 
which the principle of the legitimacy 
of taxation without representation 
might in the future be applied to 
the Colonies, staunchly and _ vigor- 
ously denied the validity of this 
procedure lest its extension might 
deprive the Colonists of their free 
status. 

Writing of Adams in 1819, Jeffer- 
son said: 

I can say that he was truly a great 
man, council, fertile in re- 
sources, immovable in his purposes, 
and had, I think, a greater share than 
any other member, in advising and 
directing our measures, in the 
northern war especially. As a speaker 
he could not be compared with his 
living colleague and namesake, whose 
deep conceptions, nervous style, and 
undaunted firmness, made him truly 
our bulwark in debate. But Mr. 
Samuel Adams, although not of fluent 
elocution, was so rigorously logical, 
so clear in his views, abundant in good 
sense, and master always of his subject, 
that he commanded the most pro- 
found attention whenever he rose in 
an assembly by which the froth of 
declamation was heard with the most 
sovereign contempt. 


wise in 


Virginia Debates as to Legitimacy 
of the Stamp Tax Act 
Even as the Stamp Act was passed, 
Patrick Henry, twenty-nine years 
old, prepared several resolutions for 
presentation to the Virginia House 
of Burgesses. They were adopted in 
protest of the Act. Upon reconsidera- 
tion, apparently in the absence of 
Henry, their severity was tempered. 
It was during the debates on these 
resolutions that that famous passage 
occurred in which Henry said: 
“Caesar had his Brutus; Charles the 
First, his Cromwell; and George the 
Third—” At this point the cry 
“Treason!” rang out and Patrick 
Henry continued—“may profit by 
(Continued on page 969) 


4. Andrews, op. cit., pages 179-180. 
5. The Writings of Thomas Jefferson, Leits: to 
Wells, Vol. XV, page 201. 
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Administrative Law: 


Further Improvements in Agency Procedure 


by Alexander Wiley + Chairman of the United States Senate Committee on the Judiciary 


® The 1948 Annual Meeting of our Association will be long 
remembered for many things, among which is the formal 
aunching and organizing of earnest efforts by our Association 
to implement the Administrative Procedure Act, assure the 
accomplishment of its objectives, and initiate further steps to 
eliminate defects in agency procedures and abuses in agency 
administration in the federal government and in the States. 
This and our November issue will bring to our readers further 
informative details of specific measures which will receive 
active support from our Association. Appropriately, and as 
earnest as his whole-hearted interest in the remedial proposals 
n this field of law, the distinguished Chairman of the United 
States Senate Committee on the Judiciary, diligent member of 
our Association since 1923, came to Seattle to discuss with 
those present the pending and prospective legislation in the 
Congress. Speaking at a notable breakfast of the Section of 
Administrative Law, held at that early hour on September 7 
to avoid the many overlappings due to the congested calendar 
of meetings, Senator Wiley outlined informatively the “con- 
tinuous improvement in administrative justice’. The Journal 
has never looked with favor on the phrase ‘‘administrative 
ustice’’, because we know of but one kind of justice under 
law, whether it be in Courts or agencies; but Senator Wiley 
made it cléar that his adherence is to the truly American 


concepts of law and justice in agency rules, proceedings and 


decisions, and that he and his associates in the Congress are 
disposed to seek continuous improvements. 

Successively, he expounded the abuses which arise through 
arbitrary powers in the agencies; the specific steps to be taken 
to implement and fortify the Administrative Procedure Act; the 
pending process of “screening” and selecting some 200 Hear- 
ing Examiners under the Act (34 A.B.A.J. 847; September, 1948); 
the administration, regulation and discipline of practitioners 
before the federal agencies; the new movement for uniformity 
in rules of procedure for the agencies, to which Chief Justice 
Vanderbilt, of New Jersey, gave his primary attention at the 
Seattle meeting; and the need that Congress be vigilant in 
assuring that the substance and reality of adequate judicial 
review, vouchsafed by the Act, shall not be whittled away, 
impaired, or withheld, by Courts or agencies. The last of these 
is a subject on which President Frank E. Holman had made 
clear the attitude of our Association in his “pre-induction” 
statement to the Journal (34 A.B.A.J. 757; September, 1948) and 
again on page 927 of this issue. 

Senator Wiley's address was forward-looking and notably 
significant. Our members will be grateful to him for selecting 
our meeting as the occasion and forum for making such a 
statement by way of forecast of further measures for assuring 
justice and fair play for the millions of our people whose lives 
and work are vitally affected by the administrative agencies. 





" I express my appreciation for the 
opportunity of being with you at 


in American society—an expanding 
civilization making an 


trative justice. We have faith that 


invaluable each of you will prove adequate to 





this fine gathering. It is a pleasure 
to meet again with our great organi- 
zation and, in particular, its member- 
ship here on the West Coast. Such a 
meeting provides a special oppor- 
tunity for a legislator from the 
Midwest to get acquainted with the 


tremendous growth that has made 
the Pacific Northwest a new frontier 


contribution to American prosperity. 

The problem I am to discuss with 
you is a challenging one—continuous 
improvement in administrative jus- 
tice. We cannot approach it with 
fears or doubts or anxieties. Rather 
it is for us to demonstrate real 
leadership, by confidence and faith 
in the future of American adminis- 


your task in the new frontier of 
administrative law which is only 
beginning to develop but which is 
already of tremendous significance to 
American law and to all of American 
society. 

Before we get to the heart of our 
subject, I wish to present a few brief 
comments regarding the general 
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ALEXANDER WILEY 


challenge to you and to me in these 
times. You know that from every 
side today we hear voices of gloom, 
of dissatisfaction, of discontent. 
There are those who would stampede 
the thinking of our country into 
chaos and confusion. In every age 
there have, of course, been serious 
problems. Today it is the problem 
of high prices and the problem of 
America’s relations with Russia. In 
former years other problems proved 
the principal challenges. Yet, many 
times, as I have looked from my 
window in the Senate Office Build- 
ing in Washington, I have been 
impressed by the fact that our great 
Capitol has survived not one great 
problem, but dozens of problems 
throughout its history. 

There come to mind the words of 
the philosopher that “all things pass 
. Yet the republic remains 
stronger, sounder than ever before. 
Sometimes, if you and I get a bit 
weighted down with the burdens 
which seem to press upon us, we 
might remember that fact and 
remember that the battle “is not 
ours but the Lord’s”. So let us stand 
fearlessly fronting the challenge of 
this day—clear-eyed and with clear 
vision. Even the battle for improve- 
ment in administrative justice is in 
a sense the Lord’s battle. Why? Be- 
cause it involves the freedom of hu- 
man beings. It involves their pursuit 
of happiness, the right and privilege 
to make for themselves a more abun- 


, 


with time’ 
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dant life, free insofar as possible 
from government regulation, but 
where government regulation proves 
necessary, free to deal with such 
regulations in a systematic, orderly 
way—a way in which the adminis- 
trators of those regulations prove to 
be servants of the people rather than 
try to be “little Caesars” or masters 
of the people. 


Administrative Agencies as an 
Expanding Field of Justice 


that ours is a 
dynamic legal system, not a static 


You and I know 
system. From every one of our State 
legislatures and from our national 
legislature pours a continuous 
stream of laws. Many if not all of 
involve execution or a 
change in execution by some admin- 
istrative agency. Laws do not imple- 
ment themselves. It requires human 
beings. to fulfill them, to interpret 
them, to define them for the people 
in the grass roots of America. 

There is hardly a single important 
bill passed by the 80th Congress, for 
example, which did not involve the 
actions of some administrative 
agency—the Atomic Energy Commis- 
sion, the Selective Service Adminis- 
tration, the Office of Housing 
Expediter, the Treasury Department, 
the Labor Department, and every 
other government instrumentality. 
It is important for every legislator 
to remember that ultimately the 
words of the laws that he helps to 
write and enact will have some 
impact upon the individual citizen. 
Will it be a fair impact or an 
arbitrary one? Will it be helpful or 
harmful? Will it be puzzling or 
clear? Will it be simple to admin- 
ister or difficult? 


these laws 


Dangers of Arbitrary 

Administration of the Laws 

The legislator must always be on his 
guard—but so, too, must the admin- 
istrator. We must make sure that 
the administrator fulfills the letter 
and the spirit of the Congressional 
mandate. Too often in the past, 
administrators have chosen to dis- 
regard the Congressional mandate, 
to twist, to distort, to misinterpret 


that will of the people as expressed 
by Congressional legislation. 

We know too that even for those 
administrators who try honestly to 
do a fair and efficient job in accord- 
ance with legal requirements, they 
face the problem of bureaucratic 
“dry rot” which seems to be a per- 
problem of government, 
whatever its form. We, a nation of 
143,000,000 people have a_ federal 
establishment of 2,250,000 employees. 
Always, in every government, there 
are tendencies for federal employees 
to become dictatorial or tyrannical 
if their power is not appropriately 
checked, defined and delimited. This 


petual 


is a part of the great American 
system of checks and_ balances— 
balances between the legislative 


branch which makes policy and the 
administrative branch which exe- 
cutes it. Unless there are these checks 
and balances, unless Congress keeps 
close tabs on how the legislation it 
writes is fulfilled, then “government 
by law” becomes replaced by “gov- 
ernment by men” and the legislation 
which was supposedly for the free- 
dom and prosperity of our citizens 
becomes a mockery, a farce, and an 
instrumentality for their enslave- 
ment. 


Administrative Procedure Act Leaves 
Further Steps To Be Taken 


A tremendous milestone was reached 
when Congress passed the Adminis- 
trative Procedure Act in the 79th 
Congress. You are aware of the long 
and conscientious labors performed 
not only by the members of Congress, 
but by leading representatives of the 
American Bar Association, by gov- 
ernment officials, and by others, who 
sought to make that law-an instru- 
ment of checks and balances, an 
instrument for legal progress rather 
than for legal stagnation. 

But the Administrative Procedure 
Act, like the very evil which it sought 
to correct, requires administration 
itself, interpretation and implemen- 
tation. In fact, there were four basic 
steps involved in this process: 

(1) The proper 
and enforcement of the Administra- 
tive Procedure Act; 

(2) The appointment of “quali- 
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fied and competent Examiners” to 
hold hearings and make or recom- 
mend decisions in formal administra- 
tive Cases, 

(3) The adoption of an adequate 
regulating admissions to 
practice, fixing or 
providing a means for fixing the 


statute 
administrative 


standards and ethics of administra- 
iive practice, and providing dis- 
ciplinary machinery; and 

(4) The formulation and adop- 
tion of uniform rules of administra- 
tive procedure for federal agencies. 

[ have already briefly discussed 
the general problem of (1). Later 
on I will mention a fifth significant 
problem. Now I shall take up item 
(2) relating to the appointment of 
the corps of “qualified and compe- 
tent” hearing officers for federal 
agencies, as defined under the Ad- 
ministrative Procedure Act. 


Selection of Qualified Hearing 
Examiners Is a Task at Hand 


\s you know, these Examiners are 
given unusual security of tenure as 
well as protection insofar as their 
compensation is concerned. They 
are to be appointed only through 
Civil Service examination and must 
meet the special requirements that 
are implicit in the Administrative 
Procedure Act. Generally speaking, 
they will be independent judicial 
officers. 

The Civil Service Commission has 
made considerable strides toward 
the appointment of this immense 
corps of officers. It has done so in a 
number of steps: (a) It appointed 
an Advisory Committee composed 
largely of government representa- 
tives; (b) it received recommenda- 
tion of that Advisory Committee; 
(c) it proceeded to hold an open 
hearing regarding Examiner qualifi- 
cations; (d) the Commission issued 
skeleton regulations regarding the 
Hearing Examiner appointments; (e) 
it issued Examining Circular EC-17 
in which it set forth qualifications 
on general and special experience; 
and (f) it appointed a distinguished 
Board of Examiners who are to 
determine two questions: (1) Which 
of the incumbent hearing officers are 
to be retained, and (2) what, outside 





applicants should be deemed quali- 
fied to fill such vacancies as may 
exist. 


Hearing Examiners Will Perform 
Functions Equal to Those of Courts 
You are familiar with the outstand- 
ing competence of this Board of 
Examiners, which is composed ex- 
clusively of leaders from outside the 
federal government—State Supreme 
Court justices, eminent lawyers, and 
others. All told, the members of the 
Board total fifteen and work on a 
regional basis. They are confronted 
with the problem of the filling of 
around 200 Hearing Examiner posi- 
tions. It is my understanding that 
the Board intends to complete its 
duties well before the end of this 
calendar year. 

I would not presume to present 
any final conclusion regarding the 
ultimate decisions of the Board. You 
and I have every hope that the out- 
standing caliber of the Board will 
be reflected by the outstanding 
caliber of its decisions, meaning that 
the nation will secure a corps of 
Hearing Examiners who will possess 
those qualifications—competence, efh- 
ciency, objectivity, fairness, loyalty 
to the American way of life and the 
American system of free enterprise— 
which are so urgently required for 
these outstanding posts. 

I need not impress upon you the 
fact that these Examiners will deter- 
mine the course of justice in cases 
which will actually be equal to or of 
greater consequence than _ those 
which come up before federal trial 
Courts. If these Examiners measure 
up to the high standards which we 
hope they will, they will impart an 
improved tone to the whole admin- 
istrative process. 


Regulation of Administrative 
Practitioners Is an Important 

Pending Measure 

Coming now to (3) I would like to 
set forth the history of Congressional 
consideration of this matter of the 
regulation of administrative practi- 
tioners. In the 80th Congress, the 
House of Representatives took the 
lead by holding extensive hearings 
on H.R. 2567. At the same time, a 
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Committee print of the same bill 
was prepared for the study of my 
own Senate Judiciary Committee. 
Later on the House Judiciary Com- 
mittee redrafted H.R. 2567 into a 
new bill known as H.R. 7100. Of 
course when the 8Ist Congress con- 
venes next January, this bill, or one 
very similar to it, will be dropped 
back into the hopper. 

Undoubtedly most of my listeners 
have already read the details of this 
proposed measure in the JOURNAL. 
I therefore only briefly summarize 
it as to four principal points: 

(1) The simplification of require- 
ments for the admission of lawyers 
to administrative practice; 

(2) The prescription of require- 
ments for the admission of non- 
lawyers to practice in informal cases; 

(3) The application of rules and 
standards of professional ethics for 
lawyers and non-lawyers alike in this 
field; and 

(4) The devising of a system for 
discipline of administrative practi- 
tioners. 

Each of these constitutes a very 
worthy and far-reaching objective 
and one toward which the organized 
cooperation of the Bar will have a 
very important effect. 

The Urgent Need for 

Uniform Rules of Practice 

I have thus far discussed all of the 
matters which have a certain amount 
of legislative history. We come now 
to perhaps the most important and 
challenging phase of our subject; 
namely, the formation of uniform 
rules of practice for administrative 
agencies. This constitutes the very 
essence of what the American Bar 
has been seeking for nearly twenty 
years. Prior to this meeting it has 
not been publicly discussed, although 
it is quite obviously a climax to the 
recent efforts for improvement of the 
administrative law system. In fact, 
it is a climax to the effort at rule- 
making which began in 1934 when 
formulation was begun of the Uni- 
form Rules of Civil Procedure for 
the federal trial Courts. 

Uniform rules of administrative 
practice and procedure are actually 
more necessary than even in the 
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judicial system. Administrative agen- 
cies have country-wide jurisdiction 
over 145,000,000 people. On the 
other hand, our federal Courts, 
although dealing with matters of 
utmost significance, have primarily 
a local jurisdiction. Just contemplate 
for a moment the fact that we have 
sixty or seventy important federal 
regulatory agencies and that lawyers 
in dealing with them confront sixty 
or seventy different sets of rules of 
their 
efforts to practice federal adminis- 


administrative practice, in 
trative law. Each of these sets of rules 
vary. Some are detailed; some are 
fragmentary, even to the point of 
virtual non-existence. 
Turmoil and Confusions Result 
from Diversity in Rules 
The effects of such extreme diversity 
are obvious. In the first place, ad- 
ministrative justice becomes far more 
expensive than it should be other- 
wise—expensive in time-processing, 
in manpower. To keep abreast of 
the diversified administrative system 
proves discouraging to anyone, even 
the most experienced administrative 
lawyer. In fact, this extreme diversity 
has deprived many people of the 
representation they are entitled to 
from the Bar in administrative cases. 
Secondly, diversity causes constant 
turmoil and confusion. When you 
look at the 
picture of details changing here in 


situation, you see a 


one being added 
there in another agency—whole rule 
books being rewritten sometimes 
without apparent plans. The volu- 


minous pages of the Federal Register 


agency, topics 


record this chaos of diversity as the 
stream of new regulations, amended 
regulations, substituted regulations 
pours on. 

We are not striving at uniformity 
merely for the sake of uniformity. 
We do seek order out of chaos, but 
not at the expense of such diversity 
as may actually be necessary because 
of the peculiar nature of particular 
agencies. We know that there is a 
tremendous degree of uniformity 
that must reasonably and justifiably 
be obtained so that lawyers will 
know better how to proceed to secure 
or define the rights of their clients. 
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When we have attained this objective 
of reasonable uniformity, we will 
have taken a vast step in getting the 
mystery, the discouragement, the 
frustration out of administrative 
law operations. What we will be 
doing in effect is translating the 
fundamentals of the Administrative 
Procedure Act into the operating 
details of the administrative process. 


Obstacles to Uniformity 

Can Be Overcome 

You and I know of the tremendous 
number of obstacles confronting us 
as we seek reasonable uniformity. 
We know the difficulties involved. 
We know the diversity of such 
But after all, all of the 
Courts themselves handle a diversi- 


matters. 


fied business; yet they find uniform 
rules helpful. The Bar handles a 
tremendous diversity of cases, yet 
it finds uniform rules helpful. Why, 
then, should not the rule of uni- 
formity be applied insofar as possible 
te administrative agencies and prac- 
titioners? 

Judicial Review Is Imperative 

for Vitality of the Act 

We have discussed four phases of 
the Administrative Procedure Act. I 
have referred previously to a fifth 
phase. It is the matter of judicial 
review—the imperative means _ by 
which full vitality shall be given to 
the provisions of the Act by the 
Courts. Not long ago, I received a 
very fine letter from the distinguished 
Editor-in-Chief of the AMERICAN BAR 
ASSOCIATION JOURNAL, Judge William 
L. Ransom, with whose invaluable 
services you are all familiar. Judge 
Ransom pointed up this problem by 
urging legislative assurance to our 
citizens of 

the substance and reality of plenary 

review by law-governed Courts. “Ju- 

dicial abdication and agency manipu- 
lation” are defeating and denying the 
intended actuality of review. 

I wish, in turn, that time permitted 
me to amplify on the tremendously 
significant matter which he raised, 
but in this instance, as in the in- 
stance of other important phases of 
the Act, we must defer consideration 
because of lack of time. 

Although we are seeking the im- 


provement of administrative justice, 
we do not want to do it at the price 
of complicating legal affairs. On the 
contrary, we are seeking simplicity, 
knowing that simplicity usually con- 
stitutes the key to improvement in 
our entire judicial and administra- 
tive system. 

Every time we are able to cut the 
complicated “dry rot” that accumu- 
lates in administrative law, we free 
that many government employees 
from working under the burden of 
that rot. We free lawyers and their 
clients to do other creative work and 
engage in their business or legal 
activities toward other ends. Thus we 
increase in effect the manpower 
potential and the production poten- 
tial of the nation. 

Human law is a human mechanism, 
subject to change by human beings. 
As the race grows and develops, it 
reflects growth and development in 
law. Static law suggests a frozen 
society. Law, like every other thing 
human, should with judgment and 
vision be altered to meet changing 
conditions. Free men are best able 
to meet a changing world because 
they have learned to subject them- 
selves to their own laws. 

I end on this note of the great 
frontier which awaits—the legal and 
administrative frontier challenging 
us, beckoning us to set new standards 
of uniformity, of simplicity, of 
clarity, of efficiency. Here in this 
great city of the Northwest, we can 
see the meaning of the new frontiers 
clearly. But throughout our entire 
land, there is a legal and adminis- 
trative well as an 
economic, political and social fron- 
tier. To the 
always horizons ahead, beckoning 


frontier, as 


American there are 
him onward. We say of the genera- 
tions that preceded us: ‘“They were 
adequate to the tasks that they 
faced”. 

May it be said of us by the young 
lawyers of today and the unborn 
lawyers of tomorrow, and by the 
unborn citizens of the America of 
the future: “They were adequate to 
the challenge of their time. May we 
continue blazing paths in our fron- 
tier of today.” 
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Declaration on Human Rights: 





Canadian, American Bars Ask Delay of Action 


® Through actions voted at the 1948 meeting of the Canadian Bar Association in 
Montreal the end of August and by the House of Delegates of our Association in 
Seattle on September 7, those two great organizations of the profession of law in 
North America have resumed their active cooperation in the field of international 
aw, have initiated a program for joint study of the revised Draft Declaration on 
Human Rights now before the General Assembly of the United Nations, have each 
expressed the opinion that the revised Draft is not in contents or draftsmanship suit- 
able for adoption by the Assembly or acceptance by member nations, and have each 
asked that Assembly action on the revised Draft Declaration as well as the Draft 
Covenant be deferred until there has been further study of the documents by the 
lawyers and people of the respective countries. The Chairman and two members 
of the Canadian Committee were in Seattle to confer with members of our Associa- 
tion's Committee on plans for joint work. Thus there is good prospect of a resumption 
of that active cooperation between the two Bar Associations which in 1945 was so 
effective as to the World Court and the improvement of the Statute of the Court. 

In addition to the action voted without dissent as to the revised Declaration, the 
House of Delegates took action also as to the Pact of Bogota for the pacitic settlement 
of controversies that may arise between republics of this hemisphere, and urged that 
in consenting to the ratification of the Pact, the Senate relinquish and withdraw the 
reservations attached by the United States delegation to their signing at Bogota. 
The House of Delegates voted unanimously to approve and support the program of 
the United States delegation and the “Little Assembly" (Interim Committee) to obtain 
agreement to eliminate or lessen abuses of the ‘‘veto" in Security Council voting, and 
recommended also that if such an agreement is not secured, an amendment of the 
Charter be drafted and submitted for ratification to remove from the scope of the 
“veto” the admission of new members to the United Nations and the taking of steps 
for the pacific settlement of controversies between nations and threatened breaches 
of the peace. Incoming President Frank E. Holman has been an active member of our 
Association's Committee for Peace and Law Through United Nations since its establish- 
ment in 1944; he took part in conferences with the Canadian represenratives and em- 
phasized in Seattle that he regards the Committee's work as one of our Association's 
major tasks for the present Association year. The full text of the Revised Draft Dec- 
laration, in the form now pending before the General Assembly, is on page 910 of 
this issue, along with a translation of the grounds stated by the Soviet Union for its 


abstention from voting as to the Declaration. 


=" The House of Delegates consid- 
ered and acted on the report and 
recommendations of the Committee 
for Peace and Law Through United 
Nations at the opening of the second 
session of the House in Seattle on 
September 7. For the Committee, 
Chairman William L. Ransom sub- 
mitted the report, which was joined 
in by Frederic M. Miller, of lowa; 
Frank E. Holman, of Washington 
State; Reginald Heber Smith, of 
Massachusetts; Judge Orie L. Phil- 
lips, of Colorado; M. C. Sloss, of Cal- 
ifornia; George A. Finch, of Mary- 
land; Carl B. Rix, of Wisconsin; and 
President Tappan Gregory, ex officio. 
Charles W. Tillett, of North Caro- 
lina, did not sign the report or file a 
dissent from it. 

“There are many aspects of the 
international situation which cause 
grave concern to American lawyers 
and the American people at this 


time,” the report declared. “In our 
opinion our Association may most 
usefully confine its present action to 
three matters which may be deemed 
especially within the province of the 
members of the profession of law.” 


Debate and Division as to 

Ratifying the Pact of Bogota 

The Committee’s first recommenda- 
tion was as follows: 

RESOLVED, That the American Bar 
Association recommends and _ urges 
that the United States ratify, and that 
the Senate of the United States consent 
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JOHN T. HACKETT 


Chairman of Canadian Bar Association's Committee on 
Legal Problems on International Organization for Main 
tenance of Peace. 


to the ratification of, the Pact of Bogo- 
ta for the pacific settlement of con- 
troversies arising between nations in 
the Americas, pursuant to procedures 
that Pact and for the 
reference to the International Court 


established in 


of Justice of juridical disputes within 
the categories enumerated in Article 
36 of the Statute of the Court, if and 
when the regional procedures under 
the Pact fail to accomplish a settle 
ment or determination. 

RESOLVED FURTHER, that consistently 
with its reiterated attitude of opposing 
the Connally Amendment and urging 
the withdrawal of its reservation from 
the United States Declaration accept- 
ing the jurisdiction of the Internation- 
al Court of Justice, the American Bar 
\ssociation recommends and urges that 
in ratifying the Pact of Bogota, the 
United States should relinquish and 
withdraw the reservations attached to 
the signing of the Pact by its repre 
sentatives at the Bogota Conference of 
American States. 

Concerning the foregoing the Com- 
mittee that the Pact 
establishes “much improved methods 


said Bogota 
for the mediation or arbitration of 
controversies between nations of the 
Americas by regional procedures 
which do not involve the participa- 
tion of European or Asiatic nations. 
Only if these procedures do not pro- 
duce a settlement or determination 
of a controversy, juridical disputes 
are to be referred to the World Court 
and controversies to 
the Security Council of the United 
Nations.” (See 34 A.B.A.J. 577, 


July, 1948; 34 A.B.A.J. 800, Septem- 


non-juridical 
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ber, 1948.) 
As to the reservations, the Com- 
mittee advised the House: 

The reservations attached by the 
United States representatives have as 
their principal purpose 

(1) To qualify and limit the United 
States acceptance of jurisdiction and 
submission to adjudication, as did the 
Connally Amendment to the United 
States Declaration as of the World 
Court, by reserving to the United 
States the unilateral power and right 
to decide for itself what matters are 
excluded because deemed by _ the 
United States to be within its “domes- 
tic jurisdiction”. 

(2) To abstain from commitment 
to submit controversies to arbitration 
unless there is made a separate and 
special agreement to arbitrate the par- 
ticular controversy. 

The action of the United States 
representatives led several other na- 
tions to attach like conditions to their 
signing, thereby weakening if not im- 
perilling the whole project for assuring 
the pacific settlement of disputes be 
tween American nations. 

Your Committee sees no reason why 
the vitiating principle of the Connally 
Amendment, opposed by our Associa- 

should be extended and 
carried into the pacific procedures for 
peace and law in the Americas. If our 
country is still unwilling, in its deal- 
ings with other republics of this hemis- 
phere, to agree to the law-governed 
determination of legal disputes with- 
out reserving to itself a unilateral 
right to decide what controversies to 
which it is a party shall be submitted 
for such a determination, it cannot be 
said that the United States has yet 
given a reasonable adherence to inter- 
national law and adjudication and to 
the basic principles of peace, justice 
and law under international organi- 
zation. 


tion, now 


Section of International Law 
Urges Revision of Bogota Pact 


When adoption of the first part of 
the above-quoted resolutions had 
been moved, W. B. Cowles, of Ne 
braska, delegate of the Section of In- 
ternational and Comparative Law, 
criticized the Pact of Bogota, par- 
ticularly its Article VII as to the 
protection of American nationals 
abroad, and offered for the Section 
the following substitute for the first 
part, although he said the Section 
supported the second part of the 
resolution: 

REsoLvep, That the American Bar 





Association suggests the reconsidera. 
tion by the United States government 
of the American Treaty on Pacific Set- 
tlement, signed at the Ninth Interna- 
tional Conference of American States 
at Bogota, Columbia, on April 30, 1948, 
because of the ambiguities contained 
in the text of this Treaty; because 
Article VII of the Treaty may in effect 
adopt the Calvo Clause and deny the 
international responsibility of the state 
for the protection of the life and 
property of and _ finally, 
because the reservations appended to 
the Treaty by the delegation of the 
United States reserves to the United 
States government the right to deter- 
mine unilaterally whether the Interna- 
tional Court of Justice has jurisdiction 
over a controversy, thus substantially 
nullifying the obligation in the Treaty 
to submit a case to judicial settlement. 

RESOLVED FURTHER, That the Ameri- 
can Bar Association suggests that the 
government of the United States give 
consideration to the convening in 
Washington in 1949 of a special pacific 
settlement conference of American 
states composed of the most highly 
qualified jurists as delegates, to re 
negotiate an effective, unambiguous 
and progressive American treaty on 
pacific settlement free from the retro- 
gressive provisions contained in the 
treaty on this subject which was signed 
at Bogota on April 30, 1948. 


foreigners; 


Original Motion and Substitute 

Are Referred for Further Study 

Debate as to the motion and sub- 
stitute ensued. The Committee ex- 
pressed doubt whether the Pact was 
open to the Section’s objection. 
Former President Clarence E. Mar- 
tin, of West Virginia, moved that 
the original motion and substitute 
be referred to the Section for study 
This was carried, on a 
division in the Mr. 
Martin then moved that the Com- 
mittee, created by the House in 1944, 
be abolished, as overlapping the 
work of the Section. 


and report. 


close House. 


This was de- 
bated, and was defeated by a large 
margin of votes. 

The second part of the resolution 
recommended by the Committee, as 
above set forth, was then adopted, 
with a few votes in the negative. 


U. S. Position in Favor of Limiting 
the ‘‘Veto"’ Power Is Supported 
The Committee’s second recommen- 
dation was self-explanatory (see 34 
A.B.A.J. 691; August, 1948; 34 A.B.- 
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\. J. 585; July, 1948), and was adopted 
by vote of the House of Delegates, 
without dissent, as follows: 

ResoLveD, that the American Bar 
\ssociation strongly supports in prin- 
ciple the efforts of the government of 
the United States and the Interim 
Committee (“Little Assembly’) of the 
United Nations to remove or lessen 
abuses of the so-called “veto power” in 
voting in the Security Council of the 
United Nations, and urges that all 
practicable efforts be made by the 
General Assembly to obtain agreement 
among all of the member nations hav- 
ing permanent representation in the 
Security Council: (1) That enumer- 
ated categories of decisions by the 
Security Council are “procedural” 
within the meaning of the Charter and 
so not subject to the “veto”; (2) that 
other and additional categories of 
decisions may be adopted by the vote 
of any seven members of the Council, 
irrespective whether such decisions are 
“procedural” or non-procedural; and 
(3) that the permanent members of the 
Security Council consult, wherever pos- 
sible, concerning important decisions 
to be made, and exercise the “veto” 
only where they regard the question 
as of vital importance to the objectives 
of the United Nations as a whole as 
well as to their own nations. 

RESOLVED FURTHER, That the Ameri- 
can Bar Association is of the opinion 
that if it is found that agreement and 
cooperative action along the lines of 
the foregoing cannot be secured among 
the five nations having permanent 
representation in the Security Council, 
steps should be taken at this time to 
draft and submit to the member na- 
tions for their ratification according to 
their respective constitutional proc- 
esses a convention which, if so rati- 
fied, will amend the Charter so as to 
remove from the scope of the “veto” 
power of any one nation the admission 
of new members and any steps taken 
for the pacific settlement of interna- 
tional disputes and situations pursu- 
ant to Articles 33 and 34 of the 
Charter. 


Recommendations Submitted 
as to the Revised Declaration 


The Committee’s third recommenda- 
tion to the House read as follows: 
REsotvep, that the American Bar 
Association is of the opinion that the 
Draft Declaration on Human Rights 
as revised by the United Nations Com- 
mission on Human Rights, and the 
Draft Covenant on Human Rights, are 
not in such contents or form as to be 
suitable for approval and adoption by 
the General Assembly of the United 
Nations or for promulgation and ac- 


ceptance by the United States and 
other member nations. 

RESOLVED FURTHER, That to enable 
the study of the revised texts of those 
draft documents by the lawyers and 
people of the member nations, the 
American Bar Association is of the 
opinion that action upon the Draft 
Declaration as submitted to the Gen- 
eral Assembly by the Economic and 
Social Council, and upon the Draft 
Covenant when consideration and re- 
vision of it is resumed, should be 
deferred by the General Assembly of 
the United Nations until its regular 
session in 1949. 

RESOLVED FURTHER, That the Ameri- 
can Bar Association is of the opinion 
that any Declaration on Human Rights 
should not be in any manner approved, 
accepted or promulgated by or in be- 
half of the government of the United 
States except upon and after the sub- 
mission of such document to, and the 
approval of it by, the Congress of the 
United States. 

RESOLVED FURTHER, That the Ameri- 
can Bar Association, through its Spe- 
cial Committee on Peace and Law 
Through United Nations in conjunc- 
tion with the appropriate Sections and 
Committees of the Association, is 
authorized to continue its cooperation 
with the Canadian Bar Association, 
through its appropriate Committee, in 
the further study of the drafts of those 
documents and the formulation of 
joint recommendations concerning 
them in behalf of the two Associations. 


Revised Declaration Now Before 

the General Assembly in Paris 
Members of our Association will re- 
call that at its meeting last February, 
the House of Delegates had before 
it a preliminary draft of a Covenant 
on Human Rights and a Draft Dec- 
laration on Human Rights, together 
with a proposal of Measures for Im- 
plementation, all as prepared by the 
Commission on Human Rights (34 
A.B.A.J. 200 and 204; March, 1948). 
In view of the preliminary and ten 
tative character of those drafts, the 
House of Delegates took action only 
as to the proposed Measures for Im- 
plementation and voted disapproval 
of their principal features (34 A.B.- 
A.J. 277 and 301; Apr'l, 1948). These 
views were communicated to the 
United States Department of State, 
the United States Delegation to the 
United Nations, and the Commission 
on Human Rights, and “appear to 
have been heeded to a substantial 
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extent”, the Committee reported, 
and added that study and discussion 
of the drafts have been continued by 
and within the Committee, and have 
been taken up also by numerous 
State and local Bar Associations, as 
has been reported from time to time 
in the JouRNAL. “Gradually but un- 
mistakably”, the Committee said, 
“members of our profession, along 
with other citizens, have become 
aware of what would be involved in 
the proposed Declaration and Coven- 
ant, if they were promulgated and 
made effective, and have manifested 
increasing concern about them”. 
Comprehensive studies of the succes- 
sive drafts have been made by a sub- 
committee headed by Frank E. Hol- 
man, with the aid of a study group 
of lawyers and professors in Seattle 
and Washington State. Results of 
the most recent study have been 
brought to the attention of appro- 
priate United States officials. The 
Committee’s report said further: 
The resolutions submitted by the 
signers of this report reflect their be- 
lief, from their study of the Commis- 
sion’s revised draft, that it is not in 
contents and draftsmanship suitable or 
ready for the action of thé General 
Assembly and that further time to the 
extent of at least a year should be 
allowed for the study of the document 
by the lawyers and peoples of the 
member nations. It took several years 
of diligent study and careful drafting 
to formulate the American Bill of 
Rights. The Economic and Social 
Council of the United Nations has 
submitted the revised Draft Declara- 
tion to the General Assembly without 
change or recommendation. The Draft 
Covenant as it stands has been trans- 
mitted for information. The General 
Assembly convenes in Paris on Sep- 
tember 26, and there is strong political 
pressure from at least our own country 
for early action on the Declaration. 


Joint Study and Recommendations 
by Canadian and American Bars 


After referring to the action voted 
by the Canadian Bar Association a 
few days before, and supporting the 
idea of a joint study and action by 
the two Associations, the Committee 
reported that “We have withheld 
more detailed analysis of and com- 
ment on the Draft Declaration and 
Draft Covenant in the belief that 


October, 1948 * Vol. 34 883 












Declaration on Human Rights 


they may best be the results of joint 
study and action in behalf of the 
two Associations”. The Committee 
concluded its report on the revised 
Draft Declaration by saying: 


The present issue has a further as- 
pect which deserves the consideration 
of the lawyers and people of the 
United States. The proposed Covenant 
would be a treaty; under our Consti- 
tution (Article VI), a treaty becomes 
“the supreme law of the land”, bind- 
ing the judges of every State and 
superior to the Constitution and laws 
of every State and at least the laws of 
the United States. That would have 
indeed serious implications and im- 
pacts which should be considered and 
weighed by the American people.! 

It is reported that the proposed 
Declaration, if approved and adopted 
by the General Assembly this fall in 
Paris, will be submitted to the member 
nations in such form that it need not 
be ratified by the member nations 
according to their respective constitu- 
tional processes, but may be accepted, 
approved and promulgated by the gov- 
ernment of any country—in ours, the 
executive branch—without the action 
of the national legislature. It is hard 
to believe that such a course is con- 
templated and will be sustained by 
the General Assembly. In the opinion 
of the signers of this report, such a 
method of acceptance and approval by 
the government of the United States 
this fall would put the Declaration in 
a highly anomalous position under our 
Constitution and laws, and would 
leave the door open to Supreme Court 
decisions and executive actions that 
would give to the Declaration unfore- 
seeable, and perhaps highly objection- 
able, implications and effects. For ex- 
ample: Subjects on which the United 
Nations has acted, and as to which the 
United States has assented, might be 
deemed to have been withdrawn from 
“domestic jurisdiction” in some or 
many respects. In this aspect the 
issue as to the Draft Declaration on 
Human Rights is a part of the larger 
issue which was discussed in an edi- 
torial at page 698 of the August issue 
of the JourNAL: “International Legis- 
lation Without the Consent of Con- 
gress?”’. 

The signers of this Report are em- 
phatically of the opinion that our 
Association should go on record at 
this time as opposing any manner of 
acceptance or approval of the pro- 
posed Declaration by, or in behalf of, 
the government of the United States 
unless and until the document has 
been submitted to, and approved by, 
the Congress of the United States. 


884 American Bar Association Journal 


The resolutions submitted by the 
Committee were then put to a vote 
by the House and were adopted, 
with no votes in the negative heard. 


Canadian Bar Association's 
Action Along Similar Lines 


Upon the recommendation of its 
Committee on Legal Problems on 
International Organization for Main- 
tenance of Peace, of which Chief 
Justice Wendell P. Farris, of Van- 
couver, B. C., was the temporary and 
acting chairman, the Canadian Bar 
Association at its meeting in Mon- 
treal at the end of August adopted 
the following: 

WuerEAS, the United Nations Com- 
mission on Human Rights, meeting in 
Geneva, Switzerland, on December 17, 
1947, presented for the consideration 
of the members of the United Nations 
a draft international Declaration and 
Covenant on Human Rights, and 

Whereas, a Committee of the Sen- 
ate and House of Commons held sit- 
tings in respect thereto, during the 
recent session of the Parliament of 
Canada, and 

WHEREAS, it is expected that an 
amended draft Declaration, now being 
examined by the Economic and Social 
Council of the United Nations, will 
be considered by the General Assembly 
of the United Nations meeting in 
Paris, France, in September, 1948, and 

WHEREAS, any such Declaration 
would if adopted constitute a guide 
to the international law of the future: 

BE IT RESOLVED, That The Canadian 
Bar Association goes on record to the 
effect that the said draft Declaration 
ought to be examined with the utmost 
care in all its juridical aspects before 
further action is taken, so that there 
may be no misunderstanding as to the 
meaning and effect thereof; and 

BE IT FURTHER RESOLVED, That this 
Committee be continued and that it 
make careful study of all the impli- 
cations that might be involved in the 
adoption of a draft international dec- 
laration (and/or covenant) on human 
rights and that it work to that end in 
close collaboration with the corres- 
ponding Committee of the American 
Bar Association and the Canadian 
Department of External Affairs. 


Chairman of the Canadian Com- 
mittee is John Hackett, M.P., of 
Montreal, who recently finished his 
term as President of the Canadian 
Bar Association. Its members include 
Chief Justice Farris, of British Co- 
lumbia, who as Chairman in 1944- 


45 worked so closely with our Asso- 
ciation’s Committee as to the World 
Court and the Statute of the Court; 
Chief Justice J. C. McRuer, of On- 
tario, who addressed the 1947 meet- 
ing of our Association as President 
of the Canadian Bar Association; 
Chief Justice E. K. Williams, of 
Manitoba, who was President of the 
Canadian Bar Association in 1946 
and addressed our Atlantic City 
meeting; and Dean George Curtis, of 
the Law School of the University of 
British Columbia. 

Chairman Hackett and Messrs. 
Farris and Curtis of his Committee 
came to Seattle and conferred at 
length with President Holman and 
members of our Association’s Com 
mittee as to organization and plans 
for joint work. It is expected that 
these can be completed for an- 
nouncement in the November issue 
of the JOURNAL. 


Other Matters Reported On 
by the Committee 


In conclusion, the report of our As- 
sociation’s Committee informed the 
House of Delegates: 

Your Committee has not in any 
respect changed its opinion that our 
Association should continue its active 
support of the principle and practice 
of international association, organiza- 
tion, and cooperation, and its united, 
undivided support of the United Na- 
tions and the principle of internation- 
al law and adjudication represented 
by the International Court of Justice 
and by the Statute of the Court. We 
see no occasion at this time for asking 
the House of Delegates to declare 
again the attitude which has been re- 
peatedly voted and made manifest on 
the subject. 

In respect of “the progresssive de- 
velopment of international law, and 
its codification”, we report to the House 
that the General Assembly will, at its 
1948 regular meeting which opens on 
September 26, elect the members of 
the International Law Commission 
which will undertake the great task 
that was entrusted to it by the action 
of the General Assembly. We note 
with pleasure that the government of 
the United States has selected as its 
nominee for membership in the new 





1. For a discussion of this subject by the Chair- 
man of the Association’s Committee as of March 
22, 1948, see: ‘‘International Legislation and the 
American System'’, Vol. XXII, Tulane Law Review, 
pages 547-557 (June, 1948). 
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Commission Professor Manley O. Hud- 
son, whose services to international 
law and assistance to the work of our 
Association in that field have been 
manifold. The authorization which the 


House of Delegates has previously 


voted for the cooperation of our As- 
sociation with the International Law 
Commission, and for working with the 
Canadian Bar Association in that pro- 
ject, continues in force; and we are 
hopeful that ways and means will be 


Lawyers on Postage Stamps: 


Declaration on Human Rights 










found whereby our Association may be 
in a position to resume its active work 
in that field, by the time the members 
of the International Law Commission 
have been elected and that body has 
been organized to begin its work. 


. 


Some Research in Philatelic and Legal History 


by Albert P. Blaustein + of the New York Bar 


® The young author of the diverting legal whimsey in our June 
issue (“Sherlock Holmes: Was Conan Doyle's Famed Detec- 
tive a Lawyer?) has turned his facile pen to the field of 
philately and has brought together interesting data as to the 
extent to which American judges and lawyers have been ac- 
corded recognition through portraiture on postage stamps— 


perhaps a symbol of enduring fame. The list is impressive, and 
the article is given timeliness by the recent issue and present 
currency of the three-cent stamp in honor of Chief Justice 
Harlan Fiske Stone. Mr. Blaustein has previously contributed 
philatelic articles to Scott's Monthly Journal, published by the 
Scott Stamp and Coin Company. 





It is, of course, a matter of common 
knowledge that philately, or stamp 
collecting, is extensive not only in this 
country, but throughout the world 
and that many nundreds of thousands 
of dollars are invested in stamps, the 
value of which lies not in their beauty 
or design, but in their rarity. 
" So spoke Mr. Justice Curtis from 
the bench of the Supreme Court of 
California in 1935, in deciding the 
case of the American Philatelic So- 
ciety v. Claibourne, 3 Cal. (2d) 698, 
16 Pac. (2d) 135. But to the lawyer- 
philatelist, especially if he be of the 
\merican variety, neither the ele- 
ment of “rarity” nor the intricacies 
of the “postage-stamp cases” will 
suffice for the proper pursuit of his 
hobby. This year, as the Post Office 
Department prepares to break all 
philatelic records (more than thirty 
separate stamp issues are contem- 
plated) , there has been a revival of 
interest in the attorneys who have 
been honored by the art of the post- 
age-stamp engraver. 

Much of this interest has stemmed 
from the issuance of the Harlan 
Fiske Stone “commemorative”—an 


attractive three-cent purple stamp 
which was placed on first-day sale on 
August 25 at Chesterfield, New 
Hampshire. An initial printing of 
50,000,000 stamps was ordered. The 
late Chief Justice thus becomes the 
144th man whose portrait has ap- 
peared on an American stamp in the 
101 years of our philatelic history; he 
is the third Chief Justice, the fourth 
Supreme Court appointee, the ninth 
jurist, the forty-first practicing at- 
torney, and the forty-eighth legal 
scholar, to receive this honorable 
recognition. 


Supreme Court Justices Who Have 
Been Portrayed on Stamps 

Heading the list of lawyers whose 
portraits have been on our stamps is 
Chief Justice John Marshall, who ap- 
peared on the five-dollar issues of 
1895 and 1903, and Chief Justice 
William Howard Taf:, who became 
a philatelic personality on the four- 
cent stamp of 1930 and the fifty-cent 
stamp of 1938. The only other Su- 
preme Court appointee to achieve 
this distinction was Edwin M. Stan- 


ton, Lincoln’s Secretary of War, who 
was pictured on the seven-cent stamps 
of 1871 and 1875. Stanton never 
served on the Court, as death inter- 
vened before he could take his seat. 

While Marshall and Stone achieved 
their greatest eminence in the law 
and adjudication, their fellow post- 
age-stamp jurists attained greater 
fame in other fields of endeavor. 
Among them two Presidents (in ad- 
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dition to Taft, once an Ohio Circuit 
Court Judge) had graced the benches 
of their States: Andrew Jackson 
with distinction on the Su- 
preme Court of Tennessee, and Mar- 
tin Van Buren became an important 
political figure via the post of Sur- 
rogate in New York. The other ju- 
dicial figures in philately have been 
Stephen F. Austin, an Arkansas 
judge, famed as the founder of Tex- 


served 


as; Robert R. Livingston, Chancellor 
of New York, who negotiated the 
Louisiana Purchase; and Revolution- 
ary War General John Sullivan, who 
was a United States Judge in New 
Hampshire. 


Portraits of Lawyer-Presidents 

on Stamp Issues 

The first of the lawyer Presidents to 
make an appearance on United States 
postage was Thomas Jefferson, who 
was pictured for the first of many 
times on the five-cent stamp of 1856. 
Since that time every President with 
the exception of Herbert Hoover 
and Harry S. Truman has been hon- 
ored by the postal authorities. (Liv- 
ing persons are not pictured on 
\merican stamps.) And of the thirty 
former Presidents portrayed in our 
philately, all but five were disciples 
of Blackstone. 
were George Washington (who never- 
theless served some seven years as a 
judge), William Henry Harrison, 
Zachary Taylor, Andrew Johnson 
and Ulysses S. Grant. Presidents 
Theodore Roosevelt and Warren G. 
Harding failed to follow up their 
legal studies by active practice at 
the Bar. 


These non-lawyers 
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Although four of the five non- 
lawyers among the chief magistrates 
gained their acclaim on the field of 
battle before assuming the presi- 
dency, the “lawyers” on the Army 
General Staff have not been denied 
philatelic recognition. Jackson and 
Sullivan were judges; Sam Houston, 
commander of the armies of Texas, 
was once a district attorney in Nash- 
ville, Tennessee; Winfield Scott al- 
ternately gave up the Army for the 
law and the law for the Army; and 
William Tecumseh Sherman, 
studied law as a soldier, eventually 
took up private practice in Leaven- 
worth, Kansas, where he is reported 
to have lost the only case he ever 
brought to Court. 


who 


Outstanding Lawyers Who Have Been 
Given Philatelic Recognition 

Most of the lawyers who have at- 
tained recognition on our postage 
were outstanding members of the 
Bar. Alexander Hamilton was easily 
the foremost attorney in New York 
at the time of the Revolution. Henry 
Clay, for many years the leading at- 
torney of Kentucky and a leader of 
the Bar of the nation was a specialist 
in the criminal law and boasted that 
none of his many clients was ever 
hanged. One of the most feared and 
respected lawyers in the history of 
the Bar of the Supreme Court was 
Daniel Webster, who had been rec- 
ognized previously as the leader of 
the New Hampshire and Massachu- 
setts Bars. And William H. Seward, 
sometime Governor, Senator, and 
Lincoln’s Secretary of State, was the 
acknowledged leader of the Bar of 


New York in the pre-Civil War 
period. 

Other practicing attorneys whose 
portraits have appeared on stamps 
are Washington Irving, the author, 
who was a member of the New York 
Bar; Francis Scott Key, fellow-stu- 
dent and brother-in-law of Chief Jus 
tice Roger B. Taney, who was United 
States Attorney for the District of 
Columbia; James Russell Lowell, a 
graduate of the Harvard Law School, 
who was an advecate before becom 
ing a poet, editor and educator; 
Horace Mann, who practiced for 
fourteen years before turning to the 
field of education; and Joseph Pulit- 
zer, the editor and publisher, for 
many years an active member of both 
the New York and District of Colum- 
bia Bars. 

Five students of the law, in addi- 
tion to Presidents Harding and 
Theodore Roosevelt, failed to prac- 
tice but nevertheless were acclaimed 
on our stamps. This group includes 
the only woman lawyer of philately— 
the suffrage reformer Carrie Chap- 
man Catt, who took a special course 
in law at the State College of Iowa 
shortly after the Civil War. The 
others were William Penn, who at- 
tended Lincoln’s Inn in order to 
learn enough law for his business 
activities; Manasseh Cutler, who gave 
up the law to become a clergyman 
and colonizer; Roger Williams, a 
former student of Lord Coke; and 
Eli Whitney, whose invention of the 
cotton gin interrupted a legal edu- 
cation which was never to be com- 
pleted. 
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Dissension in the Court: 


Stare Decisis or Flexible Logic’? 


by Ben W. Palmer + of the Minnesota Bar (Minneapolis) 


= |n his present contribution, Mr. Palmer delves deeply into the nature of the judicial 


process and the function of the highest Court in a federal republic under a written 


Constitution which sets metes and bounds for government and vouchsafes historic 


rights to persons and to States through placing limitations on the powers of govern- 


ments. This inquiry brings him face-to-face with the “discordant and unsettling” effects 


of the increasing disregard of the doctrine of stare decisis and the substitution for it 


of what seems to be a resort to the pragmatist’s ‘flexible logic’’ which, instead of 


working syllogistically from accepted principles and premises to a consistent judgment, 


starts with an anticipated conclusion and proceeds backwards to find and state 


principles” or judicial techniques which will permit or support the desired social 


or economic change. Mr. Palmer's analysis seems to suggest that this unsettling and 


divisive method is a logical concomitant of undertaking legislation and “reform” in 
the guise of judicial decisions. In any event, Mr. Palmer finds in this fundamental 


conflict between stare decisis and ‘‘flexible logic’ one of the major causes of dissents 


and dissensions in the great Court; he foresees a further increase of such schisms if 


false philosophy of the judicial process 


‘infects further the members of the Court. 


Mr. Palmer's fourth contribution is submitted in the equable spirit, and for the high 


purposes, expressed in our editorial written when he began his series (‘Discussing 
Decisions of the Supreme Court’, 34 A.B.A.J. 584; July, 1948). An editorial in this issue 


comments on the present article. 





* A cause of dissension and dissent 
in the Supreme Court is differences 
among the members of the Court as 
to the value and weight of the once- 
honored rule of stare decisis gen- 
erally, and particularly as to whether 
it should be relaxed or disregarded 
in a particular case or class of cases. 

Arguments for letting the rule of 
law and prior decisions stand are its 
great role in the development of the 
common law, its avoidance of re- 
argument and relitigation of the 
same question, its limitation on the 
discretion of the individual judge 
so as to make the law more imper- 


sonal, its tendency to make the law 
more certain and predictable and de- 
pendable as a guide for advice and 
action. It may also lead judges to 
greater care in making a decision 
since they are thereby creating prece- 
dents.1 

Arguments against giving effect to 
stare decisis are that certainty in the 
law has become an illusion, that 
predictability is overvalued since 
men generally act first and look up 
the law afterwards, that the judicial 
function is largely legislative and 
there is no more reason for the judge 
as legislator to be beund by his 


predecessors than if he were formally 
possessed of legislative power, that 


stare decisis perpetuates error, pre- 


vents Courts from adapting the law 
to the changed needs and desires of 
society, that it is an abdication of the 
reasoning power, judgment and re- 
sponsibility of the present genera- 
tion of judges. Furthermore, it is 
argued that rigid adherence to stare 
decisis would prevent the growth of 
the common law which has been its 
glory, would be inconsistent with the 
constant re-examination of prece- 
dents, with the maxim that where the 
reason ceases the rule ceases, and 
with Blackstone’s statement that pre- 
vious cases are not to be followed 
if “flatly absurd or unjust”. 


We suppose that most men 





1. Theodore F. T. Plucknett, A Concise History 
of the Common Law, page 303. Cardozo, Nature 
of the Judicial Process, page 149. Hamilton, No. 
78 of The Federalist, Blackstone, Commentaries on 
the Laws of England, (3rd ed., Cooley, 1884), Vol- 
ume |, page 70 {introduction to Lecture 3). 

2. Quoted in Max Radin, Handbook of Anglo- 
American Legal History, pages 355-356. Bracton 
stood for stare decisis as early as the thirteenth 
century: Miriam Theresa Rooney, Law, Lawlessness 
and Sanction, page 79. See also, Selected Essays 
on Constitutional Law, Volume I!, pages 398-399; 
24 Texas L. Rev. 190; 40 Jil. L. Rev. 303; 31A.B.A.J. 
501, October, 1945; Jackson in 19 Conn. Bar Jour., 
January, 1945; 14 Jour. Bar Assn. Kan. 65; 59 
Harv. L. Rev. 376; 31 Mass. L. Quar. 43; 3 Mich. L. 
Rev. 89; 9 Harv. L. Rev. 27; 9 Modern Legal Philos- 
ophy Series XXVI; 1913 Col. L. Rev. 441; 14 
A.B.A.J. 71, 159, February, March, 1928; 8 Col. 
L. Rev. 605, 614; 23 Col. L. Rev. 319; 29 Ill. L. 
Rev. 971; 37 Harv. L. Rev. 409; 21 Texas L. 
Rev. 514; 79 U. Pa. L. Rev. 833; Jackson in 30 
A.B.A.J., 334, June, 1944; 44 Mich. L. Rev. 955; 
Reed in Pa. Bar Assn., No. 35, pages 131-150, Ap. 
1938; Hertz v. Woodman, (1910) 218 U.S. 205, 
212; 30 S. Ct. 621. 


For material on the decline of stare decisis since 
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would agree with Justice Clarke that 
the “dead hand of the common law” 
should not always govern;® with 
Holmes that “it is revolting to have 
no better reason for a rule of law 
than that so it was laid down in the 
time of Henry IV’;* with Cardozo 
that “Few rules in our time are so 
well established that they may not 
be called upon any day to justify 
their existence as means adapted to 
an end. If they do not function they 
are diseased. If they are diseased 
they must not propagate their kind.’ 
So Brandeis said: “It is a peculiar 
that 
an expression in an opinion yields 


virtue of our system of law... 


later to the impact of facts unseen.’® 
But note Cardozo’s addition:* 

The impact may come from a new 
fact. It may come from a changing esti- 
mate of policy or justice, which is to 
say the same thing in other words, 
since the current thought as to such 
matters is as much a fact as any other. 
What was ruled or next to ruled was 
well enough often according to the 
wisdom of its day. The light of a new 
day has set it forth as folly. 

In cases involving the law of the 
Constitution, the Court has long 


given less adherence to stare decisis 
than in cases involving only private 
rights, on the ground that except for 
a constitutional amendment to over- 
come a decision, only the Court itself 
can correct an error once made by 
it—Congress is impotent. Said Bran- 
deis: 

In cases involving the federal Con- 
stitution, where correction through 
legislative action is practically impos- 
sible, this Court has often overruled 
its earlier decisions. The Court bows 
to the lessons of experience and the 
force of better reasoning, recognizing 
that the process of trial and error so 
fruitful in the physical sciences is ap- 
propriate also to the judicial function. 


Judges’ Views of Complex Social 
and Economic Data 

Convictions for or against maintain- 
ing the status quo affect decision for 
or against stare decisis in a given 
case. Witness the use of the doctrine 
by Justices Butler and Sutherland as 
a weapon against laws that would 
change the established order.® But 
the judge’s view of social and econo- 
mic facts is of the greatest impor- 
tance.!0 The abandonment of latssez 





faire and the attempted legal control 
of a complicated, modern, urban 
society have made constantly neces- 
sary judicial appraisal of the complex 
institutions, practices and 
which move that society. 


forces 


Contrast a random volume of the 
Supreme Court Reports of a century 
ago with one of today’s volumes. In 
the former are few cases of public 
or constitutional law. Many turn 
upon a narrow rule of the common 
law or the construction of a specific 
statute such as the statute of frauds, 
Factually, the Justices look through 
the eye-piece of a microscope at a 
small and confined area of fact—of 
fact concrete in character: Whether 
a certain tort or marriage took place, 
or whether the essentials of adverse 
possession were proved. In case after 
case today, on the contrary, Justices 
sweep their individual telescopes to 
the remotest boundaries of the land 
and even across the seas. Especially 
in the era that has followed resort to 
the “Brandeis brief’, they attempt 
to see, for example, all the facts enter- 
ing the problem of multiple taxation 





the beginning of the century, especially in the 
last ten years in the Supreme Court, see Aumann, 
Changing American Legal System, pages 212, 221; 
Corwin, Twilight of the Supreme Court, page 120; 
31 A.B.A.J. 113, March, 1945; Swisher, Field, page 
81; Holmes, The Common Law, page 89. 

Arthur L. Goodhart in Essays in Jurisprudence 
and the Common Law (1931), page 65 expressed 
the opinion that the trend away from stare decisis 
in the United States is not temporary but perma- 
nent and that “in no distant time the American 
doctrine will approximate the civil law’’. 

For arguments against stare decisis, see War- 
ren, Supreme Court in U.S. History, Volume Ill, 
page 471; Borden v. N. P. R. Co., 154 U. S. 288; 
Daniel, J. dissenting in Steamer Oregon v. Rocce, 
(1855) 59 U. S. (18 Howard) 570, 575; Frank, Law 
and the Modern Mind, reviewed in 25 Am. Pol. 
Sci. Rev. 749; Cohen, Law and the Social Order, 
page 358; Adler in 31 Col. L. Rev. 91; 4 Modern 
L. Rev. 183; 51 Yale L. Jour. 1269; 36 Jil. L. Rev. 
239; Pound in 13 Col. L. Rev. 697; Holmes in 10 
Harv. L. Rev. 466; Cardozo, Nature of the Judicial 
Process, page 166; dissent in Railroad Commission 
v. Pacific Gas & Electric Co., (1938) 302 U. S. 388, 
418; 58 S. Ct. 334, 349; editorial in the Saturday 
Evening Post, January 25, 1947; 31 Col. L. Rev. 91; 
49 Harv. L. Rev. 44. 

3. Rosen v. U.S., (1918) 245 U.S. 465, 471; 38 
S. Ct. 148, 150. President Wilson in 39 A.B.A. Rep. 
7 (1914) and Hampton L. Carson's comments at 
page 113. See also 37 A.B.A. Rep. 386 (1912). 

4. 10 Harv. L. Rev. 469 (1897). In 1873 he wrote 
of precedents: ‘We believe the weight attached 
to them is about the best thing in our whole sys- 
tem of law’’, 7 Am. L. Rev. 579. 

5. Cardozo, Nature of the Judicial Process, 
pages 90, 112, 149-150; Brandeis, J. dissenting in 
Washington v. Dawson & Co., (1924) 264 U. S. 
219, 44S. Ct. 302, 68 L. ed. 646. See 49 Harv. L. 
Rev. 104, 

6. Brandeis, J. dissenting in Jaybird Mining Co. 
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v. Weir, (1926) 271 U. S. 609. 

7. Cardozo, Paradoxes of Legal Science, page 
63, Nature of the Judicial Process, page 150. 

8. Chisholm v. Georgia, (1793) 2 Dallas 419, 1 
L. ed. 440, overruled by the Eleventh Amendment 
and Pollock v. Farmers Loan & Trust Co., (1895) 
158 U. S. 601, 15 S. Ct, 912; 39 L. ed. 1109, over- 
ruled by the Sixteenth Amendment. See Stone in 50 
Harv. L. Rev. 24; Brandeis, J. dissenting in Burnet v. 
Coronado Oil & Gas Co., (1932) 285 U. S. 393, 
405, 52 S. Ct. 443, 76 L. ed. 815; quoted in New 
York v. U. S., (1946) 66 S. Ct. 310, 318. See, 
also, 46 Harv. L. Rev. 361, 593, 795; 29 Harv. 
L. Rev. 683; Reed in Pa. Bar Assn. Quar. (1938) 
131; Daniel, J. dissenting in Rundle v. Delaware & 
Raritan Canal Co., (1852) 55 U.S. (14 Howard) 
77, 99. 

A revolutionary extension of federal jurisdic- 
tion resulted from reversal of The Steamboat 
Thomas Jefferson, (1825) 10 Wheaton 428, by 
Propellor Genessee Chief v. Fitzhugh, (1852) 12 
Howard 443, 13 L. ed. 1058 (see Warren, Supreme 
Court in U. S. History, Volume ||, page 515). Com- 
pare Taney'’s words in Genesse about changed 
conditions, with West Coast Hotel Co. v. Parrish, 
(1937) 300 U. S. 379, 57 S. Ct. 578, 81 L. ed. 703, 
which speaks of ‘‘economic conditions which svu- 
pervened"’ after the Adkins decision. 

9. Frankfurter puts it that it is a matter of ‘‘polli- 
cy’. See Helvering v. Hallock, (1940) 309 U. S. 
106, 119; 60 S. Ct. 444, 451. Stone, J. dissenting 
in Burnet v. Coronado Oil & Gas Co., (1932) 285 
U. S. 393, 52 S. Ct. 443, 76 L. ed. 815, because he 
would overrule Gillespie v. Oklahoma, (1922) 257 
U.S. 501, 42 S.Ct. 171, 66 L. ed. 338. In the 
Southeastern Underwriters case he voted emphati- 
cally for stare decisis. 

10. Cardozo, Paradoxes of Legal Science, page 
63, 42 Harv. L. Rev. 18; 29 Harv. L. Rev. 364; 31 
Col. L. Rev. 390, 410. 

11. For example: Curry v. McCanless, (1939) 307 
U. S. 357, 59 S. Ct. 900; State Tax Commission v. 


Aldrich, (1942) 316 U.-S. 174, 62 S. Ct. 1008 (mul- 
tiple taxation); Nelson v. Sears, Roebuck & Co., 
(1941) 312 U.S. 359, 61 S.Ct. 586 (burden on 
commerce); Helvering v. Griffeths, (1943) 318 U. S. 
371, 63 S. Ct. 636 (taxation); Eastern-Central Mo- 
tor Carriers Assn. v. U.S., (1944) 321 U.S. 194, 
64 S. Ct. 499 (competition between rail and motor 
carriers); Federal Power Commission v. Hope Nat- 
ural Gas Co., (1944) 320 U. S. 591, 64 S. Ct. 281 
(‘‘prudent investment'’ theory and utility valua- 
tions); U. S. v. Ballard, (1944) 322 U. S. 78, 94, 64 
S. Ct. 882, 889 (citing William James’ Varieties of 
Religious Experience); Jones v. City of Opelika, 
(1942) 316 U. S. 584, 610, 62 S. Ct. 1231, 1245 
(histories); U. S. v. S$. E. Underwriters Ass'n., (1944) 
322 U.S. 533; 64 S. Ct. 1162 (insurance; congres- 
sional debates); N. W. Airlines v. Minn., (1944) 322 
U. S. 292; 64 S. Ct. 950 (multiple taxation); Wallace 
Corp. v. N.L.R.B., (1944) 323 U.S. 248; 65 S. Ct. 
258 (labor relations); Southern Pacific Co. v. Ari- 
zona, (1945) 325 U. S. 761, 65 S. Ct. 1515 (effect of 
long trains); Allen Bradley Co. v. Local Union No. 3, 
(1945) 325 U.S. 797, 65 S. Ct. 1533 (labor unions 
and monopoly); Ribnik v. McBride, (1928) 277 
U. S. 350 (facts about private employment agen- 
cies); Ist Dearborn Dist. Co. v. Seagram Distillers 
Corp., (1936) 299 U. S. 183, 57 S. Ct. 139, 81 
L. ed. 109 (resale price control); Indian Motorcycle 
Co. v. U.S., (1931) 283 U. S. 570 (shifting of tax- 
ation); Helvering v. Davis, (1937) 301 U.S. 619, 
57 S. Ct. 904 81 L. ed. 1307, 109 A.L.R. 1319 (old 
age statistics); Nebbia v. New York, (1934) 291 
U. S. 502, 516, 54 S. Ct. 505, 78 L. ed. 940, 89 
A.L.R. 1469 (marketing conditions in milk shed 
area). 

See, also, 38 Harv. L. Rev. 6; 3 Ore. L. Rev. 
195; 36 Col. L. Rev. 283; 46 Col. L. Rev. 853; 30 
Col. L. Rev. 360; Rodney L. Mott, Due Process of 
low, pages 539, 540, 551, 577; 12 Am. Pol. Sci. 
Rev. 241; 44 Harv. L. Rev. 33; Holmes in 20 Am. L. 
Rev. 741; Cardozo, Growth of the Law, page 117; 
45 Harv. L. Rev. 302; 17 So. Calif. L. Rev. 335. 
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of intangibles,'! the competition of 
States and nation for supporting 
revenues, the incidence and shifting 
of taxation, the effect of taxes on 
business and the distribution and in- 
heritance of wealth, the effect upon 
the failure or success of different 
types of enterprise, competing geo- 
graphical areas, and conflicting pres- 
sure groups. They consider facts with 
relation to price controls, monopoly, 
unfair trade practices, burdens on 
commerce, labor organizations in con- 
flict with each other and with manage- 
ment and against the unorganized 
public. They appraise the “reason- 
ableness” of constantly new types of 
legal controls applied to constantly 
new or changing complex conditions. 


‘Authorities’’ Now Include Great 
Masses of Chaotic Material 
Not only are the facts infinitely more 
complex, elusive, and intangible, but 
as a result of the impact of the newer 
social sciences upon analytical juris- 
prudence, Justices go out to meet 
the facts.!* “Authorities” now go far 
beyond the books of the law: Re- 
ports by all sorts of investigating 
bodies, private and public; utter- 
ances of economists, historians, soci- 
ologists, psychologists, criminologists, 
bankers, industrial and labor lead- 
ers; legislative debates and reports; 
speeches; the resolutions of pressure 
groups; studies of the cost of living, 
studies of markets, agriculture, medi- 
cal care, depressions, unemployment, 
old age, the effect of work on women 
and children. Here is brought to the 
bench not only fact but much theory 
and opinion—a babel of conflicting 
tongues with no single authoritative 
voice, and the truth hard to find. 
No Justice can read all of the vast 
mass of chaotic material; even if he 
had a photographic mind he would 
have to interpret the photograph. 
There must be selection and ap- 
praisal. And the “sovereign preroga- 
tive of choice” is necessarily affected 
by his particular competence or lack 
of it in dealing with the various 
materials of study, his training and 
experience in a given field of study, 
his social, political, psychological, 
philosophical and economic environ- 
ment.!8 


Other Divergent Elements in the 
‘Judicial Process’’ as Now Conceived 


Furthermore, even if two or more 
Justices agree in their choice and 
evaluation of facts, there are other 
ingredients in the judicial brew: 
“Logic, and history, and custom and 
utility, and the accepted standards 
of right conduct inherited in- 
stincts, traditional beliefs, acquired 
convictions”.!4 One judge is histori- 
cally-minded and he puts in more 
history; another is more inclined to 
live in the present or shape the law 
for the future as he envisions it. To 
one, the old comes with the prestige 
of the accumulated wisdom of the 
race; to another, the new has pre- 
sumption of superiority over the old. 
One tends toward formalism, legal 
symmetry, excessive care that the par- 
ticular brick fitted by him into the 
house of the law spoil not the har- 
monies created by successive genera- 
tions of lawyers and judges, famous 
and unsung. Another feels the urge 
toward individual, isolated crafts- 
manship without regard to the handi- 
work of others, oblivious of any 
discordant shape or color. Further- 
more, it makes a tremendous differ- 
ence whether a judge is inclined to 
move by processes of logic from what 
he regards as first principles to an 
end he cannot foresee and does not 
consciously desire, or whether he 
moves backwards from a desired re- 
sult to an authoritative or outwardly 
logical justification. Here it is that 
differences in the use or non-use of 
the pragmatic approach often ac- 
counts for dissensions in the Court. 
John Dewey, apostle of pragmatism, 
drew the distinction in 1924:15 
What Justice Holmes terms logic is 
formal consistency, consistency of con- 
cepts with one another irrespective of 
the consequences of their application 
to concrete matters of fact... . There 
are different logics in use. One of 
these, the one which has had greatest 
historic currency and exercised great- 
est influence on legal doctrine, is that 
of the syllogism. To this logic the 
strictures of Justice Holmes apply in 
full force. For it purports to be a logic 
of rigid demonstration, not of search 
and discovery. It claims to be a logic 
of fixed forms, rather than of methods 
of reaching intelligent decisions in 
concrete situations, or of methods em- 
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ployed in adjusting disputed issues in 
behalf of the public, and enduring 
interest. . . . It implies that for every 
possible case which may arise, there 
is a fixed antecedent rule already at 
hand. 


Dewey then said that “as a matter 
of fact, men do not begin thinking 
with premises”, that they generally 
begin with some vague anticipation 
of a conclusion and then work back- 
wards. He then proceeded to argue 
for a kind of logic which he predict- 
ed, and rightly, would have “revolu- 
tionary” implications. There must 
be, he said, ‘‘a logic relative to con- 
sequences rather than antecedants”, 
a logic which would use general 
principles only to the extent of the 
work they might do in the process of 
inquiry into probable consequences. 
Even these, “like other tools... must 
be modified when they are applied 
to new conditions and new results 
have to be achieved”. 


“Infiltration” of ‘Flexible Logic”’ 

To Justify Revolutionary Changes 

Then that master pragmatist 

launched his attack upon the old for- 

mal or syllegistic logic:1¢ 

Here is where the great practical 

evil of the doctrine of immutable and 
necessary antecedent rules comes in. 
It sanctifies the old; adherence to it 
in practice constantly widens the gap 
between current social conditions and 
the principles used by the Courts. The 
effect is to breed irritation, disrespect 
for law, together with virtual alliance 
between the judiciary and entrenched 
interests. The sanctification of 
ready-made antecedent universal prin- 
ciples as methods of thinking is the 
chief obstacle to the kind of thinking 
which is the indispensable prerequi- 
site of steady, secure and intelligent 
social reforms in general and social 
advance by means of law in particu- 
lar. If this be so, infiltration into law 
of a more experimental and flexible 
logic is a social as well as an intel- 
lectual need. 
The infiltration came, and with it 





12. Muller v. Oregon, (1908) 208 U.S. 412, 28 
S. Ct. 324, 52 L. ed. 551. For list of Brandeis’ 
briefs, see Josephine Goldmark, Introduction to 
Case Against Nightwork for Women, National Con- 
sumers League (1918), page A3. See, also, Frank- 
furter, Mr. Justice Brandeis, page 52; 29 Harv. L. 
Rev. 364; 45 Harv. L. Rev. 77. 

13. Cardozo, Nature of the Judicial Process, 
page 175. 

14. Cardozo, op. cit., pages 10, 12. 112. See 50 
Harv. L. Rev. 390; 36 Harv. L. Rev. 1046. 

15. John Dewey in 10 Cornell L. Quar. 17. 

16. This tied in with the criticism of the Court 
by ‘‘Progressives’’ in the Theodore Roosevelt era. 
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came the “flexible logic” as an in- 
strument of that “liberalism” which 


grew out of the progressive move- 
ment first dramatized by Theodore 
Roosevelt in 1912. And John Dew- 
ey’s conquest by “infiltration” be- 
came easier because his attack upon 
formal logic coincided with an anti- 
intellectual wave of post-World- 
War-I disillusionment, skepticism, 
cynicism, Freudian and behavioristic 
psychology which decried or denied 
the rationality of man and made him 
the rationalizing victim of his own 
illusions. The effect was what New- 
man might well have called “poison- 
ing the wells of controversy”. 

Every man’s parade of logic as ap- 
peal to basic principles is made to 
appear as consciously or unconscious- 
ly a sham and pretense. And if an 
opponent happens to be your asso- 
ciate on the bench and you are un- 
contaminated by his point of view, 
how can you arrive at agreement if 
you doubt his sincerity, his ration- 
ality, and also your own? 


The Discordant Results of Judicial 
Adoption of ‘Flexible Logic"’ 

Note, too, the unsettling and dis- 
cordant results of the adoption of a 
“flexible logic”, a logic consciously 
bent to serve and secure the ends you 
desire, whether they be “liberal” or 
“conservative’—promotive of one 
preconceived social and economic 
order or another. What hope for har- 
mony of judicial thought and con- 
clusion can there be if “general 
principles” are to be “modified” 
when “new results have to be 
achieved”—that is to say, when new 
results are desired by you or the class 
you represent? Instead of probing 
for truly basic principles of truth, 
instead of trying by free discussion 
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to arrive at agreement on major 
premises, may not everything be re- 
duced to a struggle of desires in 
which “principles” are merely wea- 
pons? 

Certainly under the old processes 
of formal logic, once there was an 
agreement on a major premise, there 
was a much narrower and straighter 
and less debatable path to a common 
destination than when the “princi- 
ples” are deliberately chosen to fur- 
ther desired ends and the logic is the 
“flexible logic” which reduces every- 
thing to a struggle of competing, 
often selfish, interests. 


Justices Regarded as Champions 
of Particular Philosophies 


Will not, and do not, those who have 
adopted this philosophy and ap- 
proved this technique “logically” 
look upon the Justices of the Su- 
preme Court of the United States 
merely as champions of given social, 
political, and economic points of 
view, or of certain class, religious or 
racial groups, of definite organiza- 
tions of special interest, either of 
capital or of labor? Is it strange 
that in certain publications the Court 
is represented, not as an assembly of 
law-governed confreres objectively 
and conscientiously engaged in the 
pursuit of truth as to mandates of 
the Constitution, but rather as a 
cockpit of fighting Justices? 

Would it be strange if some of the 
Justices, infected by the circumam- 
bient popular and pseudo-scientific 
view, should, not crudely but with 
discreet and genteel finesse, regard 
themselves as to some extent cham- 
pions? And if Justices were to regard 
their function as largely legislative in 
character and the Court as a policy- 
making body, adopting policies not 





based upon common agreement as to 
basic principles but upon the preva- 
lence of one group or faction over 
another in the Court, what hope 
could there be for stability or har- 
mony of decision? 


If the Court Legislates, 
Is It Bound by Precedents? 

The legislator is not bound by the 
judgment or the law-making of his 
predecessors. Why should the Court 
be if it legislates? Suppose further 
that judges generally were to view 
judging as merely administration? 
Then indeed they might adopt the 
saying: “Judging is not a matter of 
paste and pot and scissors, of assem- 
bling what was said by them of old- 
time, of keeping life in, or of raising 
from the dead, the bodies of old 
cases, no matter how lovely and ap- 
pealing they once were.” Will they 
not appeal to Justice Holmes’ saying 
that “general propositions do not de- 
cide concrete cases” as justification 
for the decision of cases by the cast- 
ing of dice or by the “hunch” or 
“judgment intuitive”.17 

And if such an attitude toward the 
judicial process infects, however sub- 
tly or unaware, the mental processes 
of members of the Supreme Court, 
then indeed will there be even great- 
er dissension than in recent years. 
And stare decisis will be buried deep, 
with only faint vestigial remnants in 
the law books of the future, and a hic- 
jacet to catch the eye of the curious 
antiquarian of the coming day.!8 
[CopyricuTt 1948 By Ben W. PALMER] 





17. Joseph C. Hutcheson, Jr., 23 Jour. Am. Jud. 
Soc. (1939); 14 Cornell L. Quor. 274; 11 Am. L. 
Sch. Rev. (1934) 1071; 27 Ill. L. Rev. 357; 7 Tulane 
L. Rev. 1. For his complaint about uncertainty, see 
Addison v. Commercial National Bank, (1948) 165 
F. (2nd) 937. 

18. See note 2, supra, on the decline of stare 
decisis. 
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Challenge to the Lawyer-Citizen: 


All Should Enroll and Work in Party Organizations 


by Roscoe P. Thoma ~ of the lowa Bar (Fairfield) 


® As President of the lowa State Bar Association, Mr. Thoma delivered an address at 


its 1948 meeting which contains a trenchant and timely message for all lawyers in 


America. Depicting first the ascendancy of state socialism and collectivism in Europe, 


even in Britain, and the efforts and trends in that direction in our country, he 


appealed for resistance by an aroused public conscience under the leadership of 


lawyers and for the translating of that spirit into practical action by all citizens 


through their taking part in all “processes of government”, including the work of 


party organizations and the outcome of primaries and elections. 


Many members of the Bar are of course engaged largely or primarily in political 


activity and the holding of public office; but the active practitioners and the well- 


trained lawyers of fine professional spirit too often hold aloof. Emphasizing that our 


federal republic is based on government through political parties, he urged that all 


lawyers should fulfill their duty of active participation in the determination of party 


policies and the nomination and election of party candidates. He looked on this as the 


only way to assure the preserving of our free institutions and particularly the American 


system of individual opportunity through free ‘private enterprise. We publish the 
address in full because we believe it reflects significantly the spirit which is becoming 


manifest in many State and local Bar Associations—'‘let's do something about it’’. 





® The entire world and its respective 
peoples and governments currently 
present a quite uniform picture of 
more disturbance, more instability, 
and more uncertainty for the future, 
than at any other so-called peace era 
of all time. 

Historically unsound theories of 
government presented by vagrant 
philosophies, state socialism promo- 
tions and Communistic evangelism, 
with their apparently easy appeal 
to the hungry, the exhausted, the 
groping, the uninformed, the discon- 
tented, are urged upon all peoples of 
the world—even our own. Efforts of 
such groups have gained enough con- 
verts in certain areas to enable the 
conversion of governments in whole 


or in part to these systems so abhor- 
rent to those who understandingly 
believe in the fundamentals of the 
American system. The same forces 
are making substantial progress in 
other portions of the globe. They 
even threaten us here. 

Law as history presents it has left 
the world. The Decalogue is dis- 
carded. The great civil law of the 
European Continent met practical 
abandonment during the late world 
conflict. The great principles of the 
common law have been badly bat- 
tered. Authoritarian government— 
the right to rule, to declare, direct, 
promulgate and determine solely by 
reason of office—seeks to dominate in 
every nation. The fundamental prin- 


ciples of sound thinking and conduct 
accumulated through the ages are in 
disrepute. Constitutional representa- 
tive government providing for au- 
thority under law and not by men 
has too few admirers and champions 
in the present-day world. It falters in 
our own land. 

Opinions and decisions, unsea- 
soned by the lessons of the world’s 
history, little based on the known 
and recognized fundamentals either 
in government or economics, and 
lacking sound thinking, predominate 
in the dictated thought and action of 
current-day rulers. 

The great sciences march on and 
present us with marvelous elements 
and devices for relief from physical 
and mental pain and suffering, and 
for mass production of things for 
man’s use and enjoyment. But, at 
the same time, all of this scientific 
effort under sponsorship by the rul- 
ers of the world powers brings us 
great machines and plans for the de- 
struction of all creation in another 
final world conflict. 


Peoples of the World Want Peace 
and Liberty Under Law 


The peoples of the world—the men, 
women and children—in the mass— 
want peace. They want an orderly 
existence, freedom of work, freedom 
of thought, freedom of competition, 
personal liberty, freedom from inter- 
ference by government, and a right 
to accrue for themselves the fruits of 
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their own efforts. This is the true 
American theory. These are the fun- 
damental ideas that guided our fore- 
fathers in establishing the American 
system. They knew that only the 
rulers make war and break the peace. 
They knew that only the rulers pre- 
vent those desired objectives of the 
people and bar their realization. 

To have peaceful relationships, 
both internal and foreign, to estab- 
lish and maintain a satisfactory eco- 
nomic structure, governments must 
be sound and stable, fully reflect- 
ing these objectives of the people. 
To fulfill this nation’s proper func- 
tion in the world establishment, the 
United States must exemplify the 
most sound, most stable, most bene- 
ficial government to its own people 
and attain a purpose of unselfish aid, 
help and assistance to the peoples of 
other nations. 


Our Structure of Government 
Depends on Participation 

What may be said of ‘our own 
structure? 

Less than 160 years ago this nation 
set sail under a Constitution. This 
fundamental covenant provided for 
a representative system—not for a 
democracy. It declared for a govern- 
ment under law—not by men. Its 
objective was to assure personal lib- 
erty, freedom of thought and action, 
protection against oppressions—and 
private free enterprise. 

Such a plan encouraged that free- 
dom of thought which incites and 
leads to inquiry, to discussion and de- 
bate with reason, to expression with- 
out violence, and for arrival at the 
most agreed upon solution by duly 
constituted representatives through 
appropriate action all under certain 
processes open to equal participation 
by all citizens. The respective State 


structures have followed the same 
plan and utilize like processes for 
action in each political unit. This 
constitutes the representative system. 

These “processes of government” 
in which the citizen participates in- 
clude all formal elections, from the 
smallest political unit to those affect- 
ing the national structure. In these, 
both privilege and duty rest with the 
electors. If not exercised, a true ex- 
pression is not recorded and the pur- 
pose of the effort has not been truly 
attained, To absenteeism at the polls 
may be charged failure of election of 
true representatives of sound theories 
of government and the establishment 
in places of authority of those who 
flirt with, and often accept in whole 
or in part, alien philosophies so con- 
trary to the American theory, and 
which in course effect restrictions 
on our freedom of thought and ac- 
tion and curb and stifle free private 
enterprise. 

The establishment of an incorrect 
trend in such a direction gathers 
force speedily and induces govern- 
ment gradually to establish restric- 
tions on liberty and freedom, take 
on additional autocratic authority, 
and become the director and con- 
troller of all effort, enterprise and 
economy in the flagrant claim and 
guise of benefits to “the people’”’—and 
which progressive development of re- 
strictions and power leads diréctly 
and definitely to state socialism. 


The Rise of State Socialism 

Has Taken Place in Europe 

Does it happen? It has happened. 
Observe the nations of continental 
Europe that have fallen under the 
spell of such action. Witness Britain 
—heretofore the greatest world power, 
a monarchy but boasting with pride 
the claimed best elective parliamen- 
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tary system in the world—as an after- 
math of the world conflict pitching 
itself into the throes of state social- 
ism, gradually converting the indus- 
trial enterprise of the realm to the 
socialist status. And right now we 
find the leaders of the party there 
currently in authority boldly criticiz- 
ing our failure to have caught up 
with them in this movement. Let us 
add: This finds echo in certain quar- 
ters of our own land. 

Shall we follow? What is to pre- 
vent it? But one thing can balk this 
trend in America. 


Only An Aroused Public 
Conscience Can Balk the 

Trend to Socialism Here 

That thing is an aroused public con- 
science led and participated in by all 
of the intelligent, sound thinking be- 
lievers in freedom of thought and 
action, freedom of competition, free- 
dom to work, freedom to accrue for 
ourselves the fruits of our own ef- 
fort, freedom of private enterprise— 
enlightened private capitalism—and 
not state socialism. 





Concerning the Author: Roscoe P. Thoma was born in Fair- 
field, lowa, in 1885, and was graduated from the State 
University of lowa in 1907 and the Harvard Law School in 
1910. He was admitted to the lowa Bar in that year, and has 
ever since been a member of the firm of Thoma and Thoma, 
in Fairfield, in general practice of law. In 1940 he was a 
Special Assistant Attorney-General of his State; in 1941-42, 
a member of the lowa Supreme Court's Advisory Committee 


892 American Bar Association Journal 


for the Preparation of New Rules of Civil Procedure. He was 
a delegate to the Republican National Convention in 1940 and 
an Assistant to the Chairman of the Republican National 
Committee at the 1944 Convention. He is a trustee of Parsons 
College, in his native city. He has been a member of our 
Association since 1945, and is a member also of the Jefferson 
County Bar Association, the Second Judicial District Bar Associ- 
ation, and the lowa State Bar Association. 
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That belief, effort and movement 
must be translated into action at the 
polls in every election from the 
smallest local unit to the national 
level, by the selection for public 
place of the kind of representatives 
for public service that completely 
and abidingly believe in such princi- 
ples and fundamental rights and who 
cannot and will not be diverted to 
the methods, plans and objectives of 
these alien philosophies now so ram- 
pant throughout the world. 


Political Parties Are Imperative 
Part of Processes of Government 


Part and parcel of these “processes of 
government” in this republic are our 
political parties and their mechanism 
for expression and action. It is im- 
perative that we have them. This is 
a government by political party. In 
such units principles must be dom- 
inant. Declared principles of polit- 
ical parties are translated into action 
only as the electorate delegates to 
such party administrative and legis- 
lative authority. The personality 
chosen should stand committed to 
the principle approved by election. 

These political parties must be 
strong, sound and stable, and like- 
wise their chosen representatives, in 
order to be properly effective. They 
must stand on principle and not 
sponsor selfish objectives. They must 
declare and act lor the good of the 
whole people and not for special 
groups. Their leadership must be by 
the best and highest type of their 
membership, not by the mediocre— 
by men who exhibit statesmenlike 
qualities, not mere political dexterity 
—by men who are willing to sacrifice 
personal comfort, and economic ad- 
vantage and benefit and accept a 
public trust—and thus effect a contri- 
bution to the public welfare of their 
community, their State, and their 
nation. 


Affiliation and Activity Are 

the Duty of All Citizens 

These political parties and their 
designated leaders must have the al- 
legiance and the loyalty of all of the 
substantial, intelligent, sound think- 
ing electors who approve their de- 
clared beliefs and principles and who 


hope for the attainment of the re- 
spective objectives. 

I conceive it the duty of every citi- 
zen of this republic to affiliate with 
that political party which most near- 
ly represents his best and most un- 
selfish thinking, and to work actively 
within such party for the declaration 
and maintenance of only sound 
theories in accordance with the fun- 
damental principles of our consti- 
tutional system and for unselfish 
objectives that may benefit the mass 
and advance the good of mankind. 

This kind of allegiance demands 
participation in the processes of 
party machinery; it requires active 
and continual devotion. It of neces- 
sity requires your intelligent, con- 
sidered thought and deliberation, 
your attendance at the precinct cau- 
cus or convention where every party 
effort and selection of representatives 
and candidates for office begins, and 
your active and aggressive participa- 
tion in party primary elections, and 
the selection at such level of tried 
and true believers in known sound 
principles. Such type of representa- 
tives designated at the lowest level of 
political action will, in their deter- 
minations made at the upper levels, 
never go far wrong. 


The Present Challenge to the 
Lawyer-Citizen Is Imperative 

To the lawyer-citizen comes the chal- 
lenge now and here presented: 

Your education in the history of 
institutions protecting freedom of 
the people, in the history of our own 
nation, in the Constitutions and 
laws, both federal and State, your 
knowledge of the processes of gov- 
ernment and of political parties and 
their true purposes, your ability to 
analyze and point out the pitfalls of 
incorrect thought and action, and 
your peculiar position in our social 
structure as the confidants and ad- 
visers of our people on matters be- 
yond your strict professional field, 
impose upon you a great public 
obligation. Involved in it all is a 
duty to see that the foundations of 
free government are not shaken, that 
sound thinking and action prevail in 
the body politic, that the citizenry 
stand aroused to the constant dan- 
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gers that lurk at every turn and every 
diversion and to the imperative ne- 
cessity of constant vigilance. 

The sole and only method by 
which the people may be assured of 
continued security and stability of a 
free government as we know it, is 
their own regular, constant, intelli- 
gent and determined participation in 
all processes of government repre- 
sented by elections provided in all 
units and by their like personal ac- 
tivity in the processes of political 
party machinery. 

Thus—and thus only—will great 
principles prevail, the true purposes 
of free governmenc be regularly pur- 
sued and unselfish men and women 
grounded in sound theories and with 
high, unselfish purpose be designated 
for all places of authority to admin- 
ister a government under law and 
not by men. 


Lawyer-Citizens Should Take the 
Lead To Save and Perpetuate 

Free Institutions 

Rightfully, and properly, the lawyer- 
citizen should take the lead—the lead 
to save and preserve, to stabilize and 
perpetuate free institutions, the lead 
in arousing our people to accept the 
duties and obligations of citizens by 
exercise of thought and action in all 
of these processes of government. 

Let us accept that challenge. Let 
us pledge ourselves to our own regu- 
lar, continued and unselfish partici- 
pation. Let us preach this effort to 
our own, our neighbors, our friends, 
our communities. Let us join in such 
a common effort in our own com- 
monwealth. Let us lead in the na- 
tion to bring about a participation 
throughout the land by all intelli- 
gent, sound thinking, stable citizens 
in all of these processes of govern- 
ment as we have them and know 
them. 

In the leadership of such a move- 
ment you will effect an unselfish 
contribution of immeasurable benefit 
to the welfare of your country and its 
people. The nation will function as 
visualized by the founders. The re- 
public will be safe and secure. And 
as our neighbors look on, the exam- 
ple of our own system so presented 
to the world, will command the ad- 
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miration, respect and envy of all the 
peoples of the world and be a tre- 
mendous force in stabilizing their 
views, beliefs and action in perfect- 
ing their own national structures. 
To accept this challenge, to take 
the leadership, to follow it through 


1 








and effect its true purpose and in- 
tent, would fully justify the exist- 
ence and maintenance of our great 
profession as the strong arm of a 
government dedicated to liberty of 
the individual and his right to free- 
dom in thought and action, freedom 


Association Offers Specific Solutions 


for Marriage and Divorce Law Evils 


® Sustained efforts by the organized 
Bar toward specific solutions of the 
increasingly complex legal and social 
problems in the fields of divorce, 
marriage and family laws were as- 
sured by action of the House of Dele- 
gates in Seattle. On September 7 the 
House adopted recommendations 
made to it by Judge Paul W. Alex- 
ander, of Toledo, Ohio, on behalf 
of the delegation which represented 
our Association at the National Con- 
ference on Family Life, held in 
Washington, D. C., on May 5-8. 

Specifically the recommendations 
approved by the House (1) urged 
the President of the United States to 
appoint a commission to re-examine 
marriage and divorce laws; (2) urged 
further extension of family and juve- 
nile Courts; and (3) authorized the 
appointment of a special committee 
within the Association to deal with 
divorce and marriage laws and family 
Courts. 

The report to the House by Judge 
Alexander’s group and the subse- 
quent action thereon grew out of ac- 
tivities of the Association’s delega- 
tion in organizing and conducting 
the Legal Section of the National 
Conference (see 34 A.B.A.J. 448; 
June, 1948). A preliminary report 
of the delegation appeared in the 
JouRNAL in March (page 195) when 
Reginald Heber Smith, of the Massa- 
chusetts Bar (Boston), was acting as 
Chairman of the group. Later Mr. 
Smith’s duties as Director of the Sur- 
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vey of the Legal Profession com- 
pelled his resignation as Chairman 
of the delegation, and Judge Alex- 
ander, whose family Court in To- 
ledo, Ohio, recently received nation- 
wide attention in Life magazine, was 
named as Chairman. Other mem- 
bers of the delegation were Miss 
Charlotte E. Gauer, of Illinois; Clar- 
ence Kolwyck; of Tennessee Willam 
P. McCracken, of the District of 
Columbia; William L. Ransom, of 
New York; and Mr. Smith. 


Committee Report Outlines 

Activities at the Conference 

Although the Legal Section of the 
National Conference on Family Life 
reached three specific recommenda- 
tions, the Conference as a whole was 
not asked to adopt them as resolu- 
tions in view of the widely different 
fields of activity of the 125 support- 
ing organizations constituting the 
Conference. “That would have 
meant asking persons to vote on 
matters beyond their competence 
and would have been unfair,” Judge 
Alexander said in his report. The 
Section did, however, “earnestly re- 
quest the appropriate officer or of- 
ficers or body of the Conference 
promptly to pursue the recommenda- 
tions as submitted, with a view to 
obtaining action thereon”. These 
recommendations were: 


1. That the President of the United 
States be asked to appoint a Commis- 
sion to re-examine the laws regulating 
marriage and divorce and legal pro- 





to work, freedom of competition and 
freedom of private enterprise. To 
neglect it now—and henceforth—may 
hazard, seriously endanger, and pos- 
sibly destroy, these liberties and 
rights which we prize and value most. 


ceedings in divorce cases. 

2. That the Conference urge estab- 
lishment of family and juvenile Courts 
presided over by specialist judges and 
having adequate quarters, staffs and 
budgets. 

3. That the Conference urge im- 
mediate extension of legal aid officers 
and low cost legal services. 

Action on the third of these rec- 


ommendations to the Conference was 
not asked from the House, since the 
Association has been emphatically 
on record in this regard through the 
work of its Committee on Legal Aid 
Work and Committee on Low-Cost 
Legal Service. 


Presidential Commission Urged 
To Study Vexing Problems 


The first recommendation of the del- 
egation, adopted unanimously by the 
House, was: 


That the American Bar Association 
approves the first recommendation by 
its representatives to the National 
Conference on Family Life as follows: 

This National Conference on Fam- 
ily Life records its convictions (1) 
that our present divorce laws are pro- 
ducing widespread evils, and (2) that 
our laws in the field of domestic re- 
lations, instead of constituting a bul- 
wark, are themselves a continuing 
threat to the stability of marriage in 
contemporary America. 

Therefore, this Conference respect- 
fully urges the President of the United 
States to appoint a commission of ten 
or more citizens to re-examine our 
laws regulating both marriage and di- 
vorce, and our legal proceedings in di- 
vorce cases, in terms of their objectives, 
methods, and facilities; their results; 
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and in the light of the social role they 
have to play in the preservation of 
the American home. 

Such citizens should be outstanding 

leaders drawn from the fields of law, 
religion, medicine, education, and 
sociology. 
Judge Alexander noted in his re- 
port that the suggested commission 
follows the precedent of the Com- 
mission on Higher Education, whose 
reports have received nationwide at- 
tention. He said also that since the 
proposal is entirely non-political, “it 
should not formally be presented 
until after the political excitements 
of a presidential election year are 
over’. Then, he declared, it should 
be put forth promptly. 


Family and Juvenile Court 

Movement Gets Impetus 

In its second recommendation, also 
adopted unanimously, the delega- 
tion asked: 

That the American Bar Association 
approves the second recommendation 
by its representatives to the National 
Conference on Family Life as follows: 

This National Conference on Fami- 
ly Life urges the further extension and 
establishment of family Courts and 
juvenile Courts in accordance with 
these principles: (1) such Courts 
should be presided over by judges who 
devote themselves to, and thus become 





specialists in, these fields; (2) such 
Courts should have adequate hearing 
rooms, chambers, and other facilities 
suitable to their special purpose; (3) 
such Courts should have adequate 
staffs including probation officers, 
psychiatrists, doctors, investigators, 
and social case workers; (4) such 
Courts should have more generous 
budgets so that proper personnel can 
be attracted to and kept in these 
positions. 


“Reform of the divorce laws will 
do no good unless we can establish 
new procedures in Courts which are 
especially designed and equipped for 
this purpose,” the report of the dele- 
gation stated in regard to this recom- 
mendation. Judge Alexander de- 
clared that these “family Courts” 
should have jurisdiction over all 
problems, civil and criminal, that 
directly affect the family or its mem- 
bers, and should be able to provide 
both legal and equitable remedies. 

Although admitting that these 
Courts “will cost more money than 
the typical divorce Court costs today 
in terms of money”, the report de- 
clared that the American people must 
be shown “that the total cost of the 
administration of justice is no more 
than a drop in the bucket of national 
or State expenses, and further that 
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the cost of our present divorce sys- 
tem in terms of human tragedy has 
become too high to be tolerated any 
longer”. 


Special Committee Authorized 

To Implement Recommendations 
Thirdly, the delegation recommend- 
ed, and the House unanimously ap- 
proved, the following: 

That a special committee of the 
Association be appointed to carry for 
ward the proposals embodied in the 
above resolutions. It is suggested that 
the committee be named “Special 
Committee on Divorce and Marriage 
Laws and Family Courts”. 

“To continue as a ‘delegation’ 
seems awkward,” Judge Alexander’s 
report stated. “A special committee 
fits into the operating structure of 
the Association.” He explained that 
the National Conference on Family 
Life has no power to bind its mem- 
bers and so will take no affirmative 
action itself. It will continue as a 
liaison body through which the new 
committee will reach and enlist the 
support of powerful allies. By prompt 
and decisive action, he said, “the As- 
sociation can make a major contribu- 
tion to the stability and moral health 
of the American family, and so to 
the well-being of our nation”. 


“Politics Often Impede Able Public Officials’ 


Leading editorial in the Seattle Times, 
September 19, 1948.] 
" Members of the American Bar As- 
sociation, whose national convention 
recently was concluded here, have 
received a valuable suggestion from 
a member of the Seattle Bar concern- 
ing one defect in popular govern- 
ment in the United States. In an 
article in} the AMERICAN Bar Assocl- 
ATION JOURNAL, Edward W. Allen, 
Seattle attorney, and president of the 
International Fisheries Commission, 
asks Bar Associations to give consid- 
eration to means of improving the 
standards of legal administrative of- 
ficers—attorneys general, district at- 
torneys and prosecuting attorneys. 
Allen points out that under the 
American system, “it is primarily to 
attorneys general that the public 
must look for action against official 


corruption . . . But attorneys gener- 
al,” he says, “ are notorious for ne- 
glect in the matter of malfeasance in 
office.” 


“ 


Allen attributes the weakness he 
decries partly to the political selec- 
tion of these officials, which often 
places men of mediocre ability in 
office, and partly to the party system 
itself, ‘“‘which makes it embarrassing 
for even the honest and able incum- 
bent of such office to expose members 
of his own administration except in 
instances so glaring that it becomes 
good politics to do so”. 

The remedy proposed in the case 
of the States is the election of attor- 
neys general and prosecuting attor- 
neys on a non-partisan basis, as 
judges are elected in our State. In 
the case of United Stares officials, 


where the Attorney General is neces- 
sarily named by a partisan adminis- 
tration, Allen makes a novel sugges- 
tion—appointment by the minority 
party in Congress of a “counter- 
official” to the Attorney General, 
charged with the duty of investigat- 
ing the conduct of federal officials 
and the prosecution of delinquents. 

The first idea seems entirely feas- 
ible. Whether the second would serve 
to introduce a new opportunity for 
political partisanship and groundless 
attacks on political opponents is 
open to question. Allen’s sugges- 
tions, however, are worthy of serious 
consideration by the Bar, here and 
elsewhere. Instances which give point 
to this discussion have not been lack- 
ing in our own State. 





1. The editorial is based on Mr. Allen's con- 
tribution to our August issue (page 729). 
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Administrative Procedure: 


Shall Rules Before Agencies Be 


by Arthur T. Vanderbilt + Chief Justice, Supreme Court of New 


® One of the most dynamic and remedial undertakings by our Association, an- 
nounced and explained at the Annual Meeting, is that which will explore, draft, 
and in good time accomplish, the practicable extent of uniformity in the rules of 
procedure and practice to be applicable to federal administrative agencies, by way 
of implementing and supplementing the Administrative Procedure Act sponsored by 
our Association. At this initial stage, difficulties and problems—for example, as to 
the practicable extent of uniformity—are explored, along with the manifest need for 
early and substantial progress toward uniformity, which has been accomplished as 
to the rules in the federal trial Courts, as well as in many State Courts. 

After Senator Alexander Wiley, Chairman of the United States Senate Committee 
on the Judiciary, and Senator Pat McCarran, ranking minority member of that Com- 
mittee and stalwart sponsor of the McCarran-Sumners bill which became the Ad- 
ministrative Agency, had given legislative background and ably discussed numerous 
specific proposals for curbing further the abuses in administrative law and federal 
agency procedures, Chief Justice Vanderbilt fired the “opening gun" in what may 
be a long, hard fight for practicable uniformity in agency practice and procedures. 
His address before our Section of Administrative Law will be read and studied with 
interest by all lawyers who have to deal from time to time with federal agencies. 

The principle or objective of uniformity in rules governing agencies so numerous 
and diverse in their present procedures is one thing; the extent of practicable and 
desirable uniformity, and the means and time-schedule of obtaining it, are another. 
Faithful to our Association's tradition and practice of hearing and weighing opposing 
or differing views, the Section of Administrative Law listened also most profitably to 
a strong and specific statement by Professor George T. Washington, Assistant Solicitor 
General of the United States, who presented very concretely many of the practical 
problems and difficulties which will be encountered in the quest for uniformity in 
rules and practice and will undoubtedly receive full consideration by draftsmen and 
legislators. Professor Washington has promised the Journal that we shall have a 
revised text of his paper in time for our November issue, and we commend it in 
advance to those who now read the presentations made by Senator Wiley and Chief 
Justice Vanderbilt. 





® For almost a year, aided by scores 
of judges and literally thousands of 
lawyers, I have been working on 
rules of practice, procedure and ad- 
ministration of all the Courts of 


New Jersey. A week from tomorrow 
three new Courts will replace nine 
old ones. Simplified rules, modelled 
largely on the federal rules, will 
supersede a diversity of rules. 
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Uniform? 


Jersey 


This experience has quite natural- 
ly made me think: Why so many ad- 
ministrative agencies? Why in par- 
ticular so many affecting a single 
industry? And why different rules of 
procedure for every agency? Federal 
administrative regulation of rail- 
roads, for example, involves many 
agencies. The Interstate Commerce 
Commission is popularly assumed 
to have exclusive jurisdiction over 
railroad affairs. But in the field of 
railway labor, there are also the Na- 
tional Mediation Board,! the Rail- 
road Adjustment Board,? the Rail- 
road Retirement Board,’ and _ nu- 
merous “emergency boards” appoint- 
ed specially for strike cases under the 
Railway Labor Act.* The Post Office 
Department has important jurisdic- 
tion with respect to railway mail 
transportation. The Office of De- 
fense Transportation (still in exist- 
ence) continues to exercise important 
controls. In times of war or other 
emergency, various temporary agen- 
cies have jurisdiction over such mat- 
ters as allocations of materials for op- 





1. The Mediation Board certifies collective bar- 
gaining representatives, mediates disputes between 
employees and carriers, and performs other 
similar functions. 

2. The Railroad Adjustment Board decides em- 
ployees’ contract claims under agreements entered 
into between carriers and the collective bargaining 
agents of their employees. 

3. The Railroad Retirement Board administers the 
retirement system for employees and determines 
claims for benefits thereunder. 

4. The “‘emergency boards" are called upon to 
make reports and recommendations during the 
statutory “‘cooling off’ period preceeding railroad 
strikes. 
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erating or construction purposes. In 
peace various federal agencies are 
involved in such matters as granting 
permits for railroad radio communi- 
cation, in which connection the Fed- 
eral Communications 
must act. The Department of Justice 
enforces against railroads various 
criminal statutes of a regulatory 
character and in recent years has 
brought anti-trust prosecutions. And 
then, because the federal government 
is a large business operation, a host 
of federal contracting officials under 
various laws call upon railroads to 
perform what would otherwise be 


Commission 


commercial operations. 


Duplicate and Overlapping 
Federal Agencies and Regulation 


Another interesting, and in some 
ways more perplexing, example of 
truly duplicate and overlapping fed- 
eral regulation is to be found in the 
field of food, drugs, and cosmetics. 
Three agencies have jurisdiction 
over the same things. In the matter 
of advertising, the Federal Trade 
Commission exercises administrative 
jurisdiction and issues orders to 
cease and desist from representations 
in advertising deemed untrue, un- 
fair, or misleading. The Post Office 
Department does the same _ thing 
through so-called “fraud orders”, if 
the use of the mails is also involved 
as it almost invariably is. The Food 
and Drug Administration under the 
Food, Drug, and Cosmetic Act tre- 
bles the regulation by causing the 
institution of proceedings respecting 
allegedly untrue or misleading rep- 
resentation on labels or accompany- 
ing literature; but here the cases 
are systematically investigated and 
worked up administratively, and 
then submitted to Court and jury for 
decision. 

Hence, in this field, one who mar- 
kets a drugstore product, for exam- 
ple, may be subject to administrative 
investigation by three agencies, to 
administrative orders by two, and to 
judicial proceedings at the instance 
of a third. In one respect, at least, the 
judicial proceedings administratively 
brought are more burdensome than 
the administrative order proceedings, 


because they are often multiple in 
nature and may involve the same 
private party in dozens of actions in 
different judicial districts respecting 
the same product. These are matters 
which have doubtless been receiving 
the attention of the Hoover Commis- 
sion. Complicated rules of procedure, 
however, can be almost as burden- 
some as conflicting and multiple jur- 
isdictions—and as outmoded. 


Administrative Law Development 
Needs To Be Conformed to the Law 
Administrative law has been rightly 
called the outstanding legal develop- 
ment of the twentieth century. Its 
place in that regard, in our times, is 
comparable to the expansion of legis- 
lation in the nineteenth century and 
the growth of equity in the eight- 
eenth. As a matter of fact, it was 
those developments of the two pre- 
vious centuries which formed the le- 
gal groundwork for administrative 
law. For legislation gives us modern 
administration. It creates agencies, 
endows them with what regulatory 
powers they have, prescribes broadly 
the methods by which they must op- 
erate, and limits the scope of their 
activities. And the great equitable 
concepts have furnished the goal of 
an adaptable form of justice in which 
the merits of controversies are placed 
above form and circumstance.® 
Although our present-day adminis- 
trative law is to be linked with cen- 
turies of legal developments which 
pass by other names, the matter is 
not to be rested on that academic 
level. Like equity in the other cen- 
turies, administrative law is new in 
ours. Like equity in the last century, 
it still remains for administrative 
law to be fully absorbed into the 
body of our legal institutions. Unless 
it is to linger as a sort of quasi-law 
or alien intruder, it must be taken 
into the family, as it were, and made 
to bend to our tasks and customs. 


Two Phases of Bringing 
Administrative Law into 

Our American System 

In recent years we have witnessed 
two phases of development in the di- 
rection of bringing administrative 
law into line with our American 
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ways. We first had ten years of 
studies. The American Bar Associa- 
tion led the way through the estab- 
lishment and activities of its Special 
Committee on Administrative Law 
in the 1930's. In 1937 the President’s 
Committee on Administrative Man- 
agement made significant recom- 
mendations. Senate hearings in 1938 
dealt with the proposal to create an 
administrative Court. The years 1939 
and 1940 saw the movement which 
led to the passage and presidential 
veto of the Walter-Logan bill. That 
led, in turn, to the creation of the 
Attorney General’s Committee on 
Administrative Procedure, its ex- 
tended studies, and its final report in 
1941. Although the several legisla- 
tive proposals which followed were 
cut short by the exigencies of war, 
enough had been done to demon- 
strate that something more required 
doing when the times permitted. 

With the end of the shooting 
phase of World War II in sight, 
Congress began the reconsideration 
of legislation dealing with the forms 
and methods of federal administra- 
tive law. In 1946 each house of 
Congress unanimously adopted, and 
the President approved, the Admin- 
istrative Procedure Act which by its 
terms became, or is to become, effec- 
tive in 1946, 1947 and 1948.® 


Second Phase of Brirging 
Administrative Law into 

Line with Our Institutions 

This statute inaugurated what I 
think will be readily observable as 
the second phase of development in 
administrative law into 
line with our institutions. Among 
other things, there was left unsettled 
the problem respecting admissions 
to administrative practice—a matter 


bringing 


which has been receiving subsequent 
legislative attention.? 





5. See Rochester Telephone Corp. v. U.S., 307 
U.S. 125, 142; Morgan v. U.S.; 304 U.S. 1, 14-15; 
U.S. v. Morgan, 307 U.S. 183, 191. 

6. On the assumption that the yeor 1948 will 
see the unconditional appointment of Hearing 
Examiners as a result of the work under way by 
the Board of Examiners designated by the Civil 
Service Commission. 

7. See H.R. 2657 and H.R. 7100 of the 80th 
Congress, the hearings thereon, and the statement 
of Sub-committee Chairman Gwynne in the Con- 
gressional Record for August 4 at pages A5074- 
A5078. 
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Secondly, examiners are yet to be 


unconditionally appointed under 
the Administrative Procedure Act— 
a task which awaits the report of the 
Board of Examiners designated by 
the United States Civil Service 
Commission. Each of these two 
matters, in very different ways to be 
sure, is related to the legislative 
policy inaugurated by the Adminis- 
trative Procedure Act. 


Uniform Rules of Administrative 
Procedure a Third Task 

And there is a third related matter, 
uniform rules of administrative 
procedure, which I desire to discuss. 
Before I do that, however, I wish to 
recall to your attention another line 
of legal development which began in 
the 1930’s.8 You will remember that 
in 1934, after more than twenty years 
of urging by the American Bar 
Association, Congress—without a dis- 
senting vote—authorized the formu- 
lation of uniform rules of civil 
procedure for the trial Courts of the 
United States. That project also 
resulted in the union of practice and 
procedure in both law and equity. 
In 1938 a similar project was pro- 
posed for the field of criminal law.® 
As a result we now have uniformity 
of practice and procedure in such 
diverse fields as law, equity, ad- 
miralty, and criminal law, in all 
their variations and complexities. I 
mention these rule-making projects 
in the field of judicial procedure for 
two reasons—first, because they show 
that our law is developing in the 
direction of consolidating and simpli- 
fying its methods of operation, and, 
secondly, because it is my theme 
today that the same should be at 
least as desirable in the field of 
administrative justice. 


Uniformity in Administrative Procedure 
as a Logical Development 

With this background, uniformity 
of practice and procedure in the area 
of our federal administrative law, 
it seems to me, is a natural and 
logical development. It may be 
viewed either as one more step in 
the making of uniform rules begun 
in 1934 or as the final step in the 
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phase of legal consolidation begun 
by the adoption of the Administra- 
tive Procedure Act. Perhaps it is a 
bit of both. Certainly it has its roots 
and analogies deep in our legal 
system, and obviously it would 
culminate the reforms advocated in 
the studies I have mentioned and 
legalized by the act of 1946. 

Since utility is the keynote of 
today’s legal philosophies, I presume 
we should first consider how uni- 
form rules of federal administrative 
procedure will benefit either the 
people, their government, or the two 
jointly. In mentioning this phase of 
the matter, I shall not regard myself 
as required to defend law as against 
anarchy, rule as against discretion, 
or uniformity as against disparity. I 
take it that we may assume that 
simplicity is a good thing if it is 
feasible. 


Knowledge and Certainty of Rules 
Will Benefit the People 

Secondly, I trust we may assume 
that knowledge and certainty of the 
rules will benefit those who are 
regulated. Put these two things to- 
gether and you have the reason why 
feasible simplicity of rules of admin- 
istrative procedure will aid those 
who are regulated by conveying to 
them both knowledge and certainty. 
For when the procedures of nearly 
a hundred federal agencies!° are not 
only meaninglessly diverse but 
changing week by week, enlightened 
only by the feeble glow of the 
Federal Register, clients and lawyers 
alike can have only an imperfect 
knowledge and no practical certainty 
of the ways of federal regulatory 
agencies. 

To be sure, great strides have 
been made through the Federal 
Register Act and Section 3 (a) of the 
Administrative Procedure Act. Pur- 
suant to the latter, federal agencies 
have now for two years been re- 
stating their rules of practice and 
procedure. As anticipated, these are 
helpful to those who specialize. But 
their diversity still baffles both the 
general practitioner and the citizen 
who becomes involved, or whose 
business keeps him involved, in 


administrative processes. Moreover, 
unlike Court procedure, the citizen 
is often directly subject to continuing 
personal contact with administrative 
agencies. The administration of the 
revenue laws is a good example. And, 
while there are at most but few 
Courts in any judicial district, a 
hundred federal regulatory agencies 


may operate there because their 
jurisdiction is nationwide. 

Two Paramount Reasons 

for Uniformity of Rules 

Viewing the question from _ the 


standpoint of the government and 
the governmental agencies them- 
selves, I believe there are at least two 
paramount reasons why feasible 
uniformity of rules of regulatory 
practice and procedure would be an 
aid rather than a hindrance. In the 
first place, uniformity and simplicity 
are of as great aid to government 
officials as they are to private lawyers. 
As a matter of fact, since the govern- 
ment is a giant organization, what- 
ever simplifies and makes under- 
standable its operations to those 
who serve in that organization is 
something that no far-sighted admin- 
istrator can afford to overlook. 
And even if administrators prefer 
unnecessary complexity, the public 
has an overriding right to any 
efficiency obtainable through uni- 
formity of methods, procedures, and 
practice. Of even more importance 
is the fact that feasible uniformity 
and simplicity will improve govern- 
mental public relations. It is just as 
important for governmental pro- 
grams and agencies to have good 
public relations as it is for a member 
of Congress to have the approval of 
a majority of his constituents. The 
lack of public support is as fatal to 
the one as to the other. The history 
of some of our recent war agencies 
is proof of this. 
You will note that I have been 
(Continued on page 974) 





8. For more than 100 years there had been 
uniform rules of procedure in equity and admi- 
ralty. 

9. Previously uniform rules of criminal procedure 
after verdict had been prescribed. 

10. The number varies according to the method 
of counting. See notes 1 and 2 of the final report 
of the Attorney General's Committee on Adminis- 
trative Procedure. 
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Communism and Communists: 


Association Votes Support of Mundt-Nixon Bill 


® As was to be expected, one of the foremost matters of interest and concern to 
members of both the Assembly and House of Delegates in Seattle September 6-9 
was that our Association should take a strong stand, and recommend measures 
protective of our country, as to the infiltrations and aggressions of Communism 
and Communists in our government and in the political and representative organi- 
zations of the United States, including our own Association. As to the latter, some 
difficulty was experienced in formulating and adopting an acceptable form and 
basis of recommended action, although no substantial disagreement in principle 
was manifest. A chief difficulty appeared to be that proposals emanated from 
several sources, without integration before submission, and the sessions of the 
Annual Meeting, interspersed with Seattle's unforgettable hospitality, did not give 
a ready opportunity for ironing out differences of opinion and arriving at a consensus. 

The task was nevertheless accomplished. The Assembly voted an emphatic stand 
against lawyers who “publicly or secretly’ aid Communism, in which the House con- 
curred. The House also gave strong indorsement to the Mundt-Nixon bill (H.R. 5852 
in the 80th Congress) to define and curb Communist offenses against our form of 
government. The expulsion of proved members of the Communist Party from our 
Association was recommended. Refusal of a member of our Association, summoned 
before a constituted inquiry, to answer questions as to whether he is or is not a Com- 
munist, was declared to be “compelling cause” for his expulsion from our Association. 
The final actions taken appeared to be, in the aggregate, effectively declaratory of 
the attitude expressed in our August editorial: “The Point Where Toleration Ends” 
(page 696). The following report of the debates and votes is an interesting narrative 
of the deliberative processes by which decisions are arrived at and acceptable 
actions are formulated in the representative bicameral system which governs policy- 
making in our Association. 





Civic Auditorium when the constitu- 
tional opportunity was afforded for 
the offering of resolutions by indi- 
vidual members from the floor of the 
Assembly. Edwin M. Otterbourg, of 
New York, proposed the following 
resolution, which was referred, with- 
out debate at that time, to the Com- 
mittee on Resolutions for considera- 
tion and report to the Assembly: 


" The first development toward car- 
rying further our Association’s stand 
as to Communism and Communists 
in the United States, supplementing 
the findings made and the principles 
of legislation recommended by the 
House of Delegates last February 
(34 A.B.A.J. 281; April, 1948) , came 
at the opening session of the 1948 
Annual Meeting in Seattle’s great 


WHEREAS, Communism as it actually 
operates is an international conspir- 
acy teaching loyalty to Russia and 
treachery to this nation; its purpose 
is to disrupt, disable and finally de- 
stroy the American way of life; it oper- 
ates as an agency of a foreign power 
actively seeking to weaken and then 
destroy democratic government every- 
where; it infiltrates its members into 
labor unions and key industries so that 
in time of peace they can foment strife 
and industrial dislocation and in time 
of war they can sabotage, disrupt and 
spread confusion, all in the interest 
and at the direction of a foreign pow- 
er; and 


WuHereEAS, the individual Commu- 
nist has no loyalty to this nation but 
yields his allegiance to an alien group 
whose bidding he does without ques- 
tion, and whose aim is to eventually 
establish an implacable dictatorship 
in all countries; and 

WHEREAS, in those countries where 
Communism has gained control, civil 
rights, as we know them, have ceased 
to exist, and those who defended such 
rights have been imprisoned or liqui- 
dated; and Communistic activity in the 
United States threatens the civil rights 
of all citizens; 

Now, THEREFORE, BE IT RESOLVED, 
That the American Bar Association 
hereby determines and declares that 
any lawyer who publicly or secretly 
aids, supports or assists the world Com- 
munist movement to accomplish its 
objectives in the United -States, by 
participating in its program, whether 
he be an avowed party member or 
not, is unworthy of his office and 
should not be permitted to become or 
remain a member of the American 
Bar Association; 


RESOLVED, FURTHER, That copies of 


October, 1948 « Vol. 34 §99 





Communism and Communists 





Hessler Studio 


EDWIN M. OTTERBOURG 


Author of Anti-Communist Resolution 


this resolution be forwarded by the 
Secretary to all Bar Associations in 
the United States for their consider- 
ation and appropriate action. 


At Wednesday’s “open forum” ses- 
sion of the Assembly, the Committee 
on Resolutions, of which Roy Bron- 
son, of San Francisco, is Chairman, 
reported the foregoing resolution 
favorably; and it was unanimously 
adopted by the Assembly. When the 
Assembly action was reported to the 
House of Delegates on Thursday, the 
latter concurred without a dissenting 
vote. 


House Votes Emphatic Action 
on Several Angles 
The House of Delegates, after debat- 
ing the matter at two different times, 
directed the Board of Governors that 
in acting on expulsion of members 
from the Association, the Board shall 
consider as “compelling cause” for 
such expulsion a member's refusal to 
answer whether or not he is a Com- 
munist, before a Court, Congressional 
investigating committee or other 
duly constituted legal authority. The 
action was taken on September 7 
when the House adopted by a voice 
vote a substitute resolution, which 
had been proposed to replace a simi- 
lar resolution submitted by the Com- 
mittee on the Bill of Rights and ap- 
proved by the House on the previous 
day (September 6). 

Acting on another resolution of- 
fered by the Bill of Rights Commit- 
tee, headed by Robert R. Milam, of 
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Florida, the House on September 6 
gave approval to the Subversive Ac- 
tivities Control Act (H.R. 5852 in 
the 80th Congress) , popularly known 
as the Mundt-Nixon bill. In_pre- 
senting this resolution Mr. Milam 
declared that the measure will help 
to carry out the action of the House 
at its mid-year meeting, at which 
time it adopted strong resolutions 
defining the world Communist move- 
ment and advising measures to resist 
and control it in the United States 
(34 A.B.A.J. 281; April, 1948). As 
to the Mundt-Nixon bill, Mr. Milam 
said: “It is the most enlightened legis- 
lation that has yet been formulated 
to combat this threat of Communism. 
It may not be a perfect bill, but our 
function in the House is. . . to take 
that legislation which commends 
itself to us as well-founded and serv- 
ing a proper purpose.” 

Emphatic Vote for Expelling 

Proved Members of the Party 

Efforts to arrive at an adequate and 
acceptable declaration were initiated 
in the House when that body, at its 
first session on September 6, ap- 
proved a resolution emanating from 
the Board of Governors, which rec- 
ommended the expulsion from mem- 
bership in the Association of a 
proved member of the Communist 
Party. This read: 


WHEREAS, lawyers are officers of our 
Courts and as such take an oath to 
support the Constitution of the United 
States; and 

WHEREAS, it has become apparent 
that many in our government and 
elsewhere have allied themselves with 
forces dominated by Communists bent 
upon the destruction of our form of 
government; and 

Wuereas, the lay people of our na- 
tion have the right to expect all law- 
yers to be loyal only to our govern- 
ment and membership in the Com- 
munist Party is inimical to the oath 
taken by a lawyer and to the principles 
and policies of the American Bar 
Association; 

Now, THEREFORE, BE IT RESOLVED, 
That the Board of Governors of the 
American Bar Association recom- 
mends to the House of Delegates that 
any member of this Association who 
is proved to be a member of the Com- 
munist Party be expelled from this 
Association. 


This resolution was adopted by 


the House, but another Board action, 
declining to admit to membership in 
our Association persons who were 
proposed but stated that they were 
then members of the National Law. 
yers Guild, was reported to the 
House, debated, and aroused con- 
siderable opposition. Finally it was 
referred back to the Board for fur- 
ther consideration and report. It was 
evidently the feeling of the House 
that such a rule or policy should be 
based on ascertained and stated facts, 
and not on information and experi- 
ence of individual members with the 
Guild or on the findings of the 
Thomas Committee in the Congress. 


Members’ Refusal To Answer 
Whether They Are Communists 

The debate and division in voting on 
this early action accentuated the dif- 
ferences in individual and _ repre- 
sentative opinion which at the outset 
was manifest among the delegates on 
the issue of expelling Association 
members for refusing to answer the 
familiar inquiry: “Are you or are you 
not a Communist?” In first present- 
ing this matter to the House on 
September 6, Mr. Milam stated that 
his Committee had taken jurisdic- 
tion of the subject-matter by direc- 
tion of the Board of Governors, 
which referred to the Committee a 
letter written by Herbert W. Clark, 
of San Francisco, to President Greg- 
ory. Mr. Clark, who has been a mem- 
ber of our Association since 1913, 
after explaining that he could not be 
present at the Seattle meeting; de- 
clared in his letter that the Associa- 
tion “should summarily expel all 
members who have refused, on the 
grounds of constitutional privilege, 
to say to a.Congressional committee 
whether or not they were or are Com- 
munists, and that the American Bar 
Association should recommend to 
the States of their admission to 
start disbarment proceedings against 
them”. 

Mr. Milam reported that the 
Board of Governors had expressed 
sympathy with the purposes enumer- 
ated in the letter and that his Com- 
mittee had considered it. Before the 
Committee had completed’ work on 
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its resolution, the Board of Govern- 
ors adjourned its meetings, and the 
Committee was not therefore able to 
report back to the Board. 


Resolution from Committee 
ls Debated and Adopted 
For that reason, Mr. 
plained, the resolution (of which no 
copies were at the time before mem- 
bers of the House) was being pre- 
scnted directly to the House without 
action or recommendation by the 
Board of Governors. Mr. Milam 
offered the resolution as follows: 


Milam ex- 


RESOLVED, That the American Bar 
Association do expel any member who 
has refused on the ground of constitu- 
tional privilege to state to a Congres- 
sional committee or sub-committee 
whether or not he is or was a Com- 
munist, and that the American Bar 
Association should recommend to the 
States of their admission to start dis- 
barment proceedings against them. 
George M. Morris, of the District 

of Columbia, moved that the resolu- 
tion be referred to the Board of Gov- 
ernors for study and report to the 
next meeting of the House. David F. 
Maxwell, of Pennsylvania, suggested 
that it would be more appropriate 
to refer it to the Committee on Reso- 
lutions. Mr, Morris would not ac- 
cept this as a substitute for his mo- 
tion and a vote was taken on the 
Morris motion. By a divided vote it 
was defeated, 52 to 44. 

In the only debate on the resolu- 
tion which took place at this session 
of the House, Whitney North Sey- 
mour, of New York, termed the mea- 
sure “shocking”, and declared that 
while he believed that a Congres- 
sional committee had the right to 
inquire into the political affiliation 
of a witness, “there can be no doubt 
that a witness who is interrogated 
and who believes that his answer may 
have serious consequences has a right 
to invoke his constitutional privilege, 
and it seems to me wrong for the As- 
sociation to treat so lightly that con- 
stitutional right”. After mentioning 
the federal indictment in New York 
of twelve leading members of the 
Communist Party, Mr. Seymour said: 
“T submit that in the teeth of that 
indictment raising a question as to 
whether or not membership in the 


[Communist] Party might be unlaw- 
ful, a lawyer was entitled without 
penalty to protect himself against 
that question until that case was de- 
termined .. . and it is improper for 
us . . . to prejudge the legal ques- 
tions involved in that indictment...” 

When the question was put to a 
vote a division resulted; on a stand- 
ing vote, the resolution was ap- 
proved, 54 to 50. 


A Reconsideration Is Obtained 

and a Substitute Offered 

At the second session of the House, 
on September 7, Thomas B. Gay, of 
Virginia, moved that the above- 
quoted action of the House be re- 
considered, on the ground that Sec- 
tion 3 of Article II of the Constitu- 
tion of the Association vests sole 
authority to censor, suspend, or ex- 
pel any member for cause in the 
Board of Governors, after a hearing. 
The resolution, Mr. Gay contended, 
would have the effect of amending 
the Association’s Constitution by ex- 
pelling certain persons, apparently 
without action by the Board of Gov- 
ernors. 

After Mr. Gay’s motion to recon- 
sider was carried, he offered the fol- 
lowing substitute resolution for that 
of the Bill of Rights Committee: 


Resotvep, That, in considering the 
the matter of the expulsion of a mem- 
ber of the Association, the Board of 
Governors, when proceeding under 
Article II, Section 3 of the Constitu- 
tion, shall consider as compelling 
cause for such expulsion, the fact that 
any member has refused, on the 
ground of constitutional privilege, to 
state to any Court, Congressional com- 
mittee or other duly constituted legal 
authority, whether or not he is or was 
a Communist. 


Mr. Gay explained that the substi- 
tute sought to conform the purpose 
of the Committee’s previous resolu- 
tion to the requirements of the As- 
sociation’s Constitution. He also 
pointed out that his substitute did 
not embody the second part of the 
original resolution, which called 
upon States to seek disbarment of 
persons expelled on this ground by 
our Association. “It seems to me,” he 
said, “that this is reaching down into 
the local affairs of the State and lo- 
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cal Associations and we better let 
that alone.” 


Resolution Is Debated 

and Opposed 

The emphatic character of the views 
being formed on the subject was 
again apparent as debate began on 
Mr. Gay’s substitute resolution. Mr. 
Morris, recalling that on the previ- 
ous day he had simply moved to have 
the matter put through the regular 
channels to the Board of Governors, 
stated that he now thought it was 
“plumb ridiculous” for the House to 
take action on a matter about which 
it had not thought before and on 
which the Board of Governors had 
not reported. Continuing, Mr. Mor- 
ris said: 


. . » Why should we here prejudge 
the right of any man, particularly who 
is, so far as we know at the moment, 
in good standing as a member of the 
legal profession, to plead his cause 
before a Court and have a Court de- 
cide whether or not it is constitutional 
privilege to refuse to answer that type 
of question? 

. .. we say that any man who claims 
his constitutional privilege on a ques- 
tion asked him by a Congressional 
committee is unfit to associate with us. 
Well, think that over! 


In answering a question put by 
W. E. Stanley, of Kansas, as to the 
meaning of the words “compelling 
cause” as used in his resolution, Mr. 
Gay explained that his resolution did 
not cut off the member’s right to a 
hearing before the Board of Gov- 
ernors, as provided in the Associa- 
tion’s Constitution, but that if the 
member admits that he has refused 
to answer the question of whether or 
not he is or was a Communist, “there 
is put upon the Board the duty of 
finding there is compelling cause for 
suspension”. 

Charles A. Beardsley, of Califor- 
nia, objected to the resolution be- 
cause by the use of the words “or 
was”, it was telling the Board “that 
it must expel any member who has 
in the past done something that 
wasn’t a ground for expulsion when 
it was done”. 

Cuthbert S. Baldwin, of Louisiana, 
declared that he does not believe 
that Communism is a political party, 

(Continued on page 976) 
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Charles Evans Hughes, 1862-1948: 


America’s Great Diplomat-Jurist Dies 


® Our profession was plunged into sorrow on August 27, 1948, when Charles Evans 


Hughes, retired Chief Justice of the United States, President of our Association in 


1924-25, distinguished leader and spokesman of our Association's memorable pil- 


grimage in 1924 to the Bars of Britain and France, recipient of our Association's Gold 


Medal in 1942 for “conspicuous services to American jurisprudence”, died in Wianno, 


Massachusetts. 





® Chief Justice Hughes was born in 
Glens Falls, New York, on April 11, 
1862. He attended Colgate Univer- 
sity and was graduated from Brown 
University in 1881. Three years later 
he received his law degree from Col- 
umbia University. 

In 1888 he married the former Miss 
Antoinette Carter, who died several 
years ago. 

He early earned wide reputation 
as a forceful lawyer in the Courts 
of New York. His first public 
prominence came as a result of his 
vigorous prosecution of State investi- 
gations into the conduct of the gas 
companies and later the insurance 
business. He was nominated for the 
governorship of his native State in 
1906, on the strength of his success 
in the insurance investigation and 
was elected. He was re-elected Gov- 
ernor in 1908. 

In 1910 he was appointed by Presi- 
dent Taft as an Associate Justice of 
the United States Supreme Court. 
In 1916 he resigned to accept the 
Republican nomination for the Pres- 
idency. He lost the election to Pres- 
ident Woodrow Wilson by a narrow 
margin. From 1921 to 1925 he served 
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as Secretary of State for Presidents 
Harding and Coolidge. 

Hughes was appointed as the 
eleventh Chief Justice by President 
Herbert Hoover in February, 1930, 
and retired in 1941. At the time of 
his retirement the JOURNAL devoted 
its July, 1941, issue to material con- 
cerning his many-sided career. 

The outstanding accomplishments 
of Mr. Hughes were in three fields. As 
judge, administrator, and diplomat; 
but all were based on his devotion 
to the law. His administrative abili- 
ty, which was largely the capacity 
to make rules for conduct, was 
displayed in all the offices he held— 
Governor, Secretary of State, Chief 
Justice. As Secretary of State he was 
a most ingratiating representative 
and his efforts were directed towards 
world peace based on international 
law. While holding that office and 
the Presidency of the American Bar 
Association, he led the American 
lawyers on their pilgrimage to Eng- 
land. He met the exacting require- 
ments in a fine way and took ad- 
vantage of the occasion to strengthen 
permanently the relationships of all 
English-speaking peoples. His inspir- 


ing response to the welcome of Lord 
Chancellor Haldane is a_ glorious 
exposition of the common law as the 
common understanding among those 
peoples. As Associate Justice and as 
Chief Justice he demonstrated ana- 
lytical skill, perspicuity, courage, 
clarity, and a sound understanding 
of the law. 

He was a moving and persuasive 
speaker, and could write with lucidi- 
ty and vigor. But he will not likely 
be remembered for style of expres- 
sion. He was not interested in style 
as such. He did not practice the arts 
of the orator, writer, or diplomat. 
He was not concerned about the 
niceties of those specialties. He was 
not an inspired reformer. His inspir- 
ation was from the spirit of his pro- 
fession, and he was actuated by the 
fundamental principles of Anglo 
American jurisprudence. His own 
life is an exemplification of the pro- 
fessional mission which he put before 
the lawyers of England and America 
in Westminster Hall, as 

. our privilege, opportunity and 
responsibility as ministers of justice in 

a world which needs justice, and the 

reasonableness which makes justice 

possible. 
In that same address he used a quo- 
tation which indirectly portrays the 
influence of the law in his own life. 
He said: 


It is this spirit of the common law, 
which in the eloquent words of Mr. 
Justice Story “. . . has become the 
guardian of our political and civil 
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rights; it has protected our infant 
liberties, it has watched over our 
maturer growth, it has expanded with 
sur wants, it has nurtured that spirit 
f independence which checked the 
first approaches of arbitrary power, 
which has enabled us, to triumph in 
the midst of difficulties and dangers 
threatening our political existence; 
and by the goodness of God, we are 
now enjoying under its bold and man- 
ly principles the blessings of a free, 
independent, and united government.” 


His identity with the law is por- 
trayed by the very fact, noted above, 
that all factions placed reliance in 
him. He could not be classified by 
the cliches of easy speech. The true 
servant of the law does not bear the 
marks of the factional branding-iron. 
He was so devoted to the law that 
the strength of its character became 
the strength of his character. And as 
\ttorney General Jackson said: 


Even more than by his judgments 
this man imparted strength to the 
Court during our time by his char- 
acter. He presided over the Court 
through the most critical of its hours 
since the Civil War .. 

It was fortunate that the chief of 
the justices at such a time was one 
whose established position in public 
opinion gave the country a sense of 
steadiness, in spite of rapid movement, 
and an assurance that he was leading 
in the direction of amendment of doc- 
trine rather than toward destruction 
of institutions. The Chief Justice was 
himself a symbol of stability as well as 
of progress. 

How accurately the words of the 


Chief Justice himself (taken again 
from his address in Westminster 
Hall) foretold the observation of the 
Attorney General: 


We have provided the constitutional 
guaranty that no one shall be deprived 
of life, liberty or property without due 
process of law. But this did not con- 
fine practice to archaic forms or deny 
the opportunity of improvement. 

It did not refuse to legislatures the 
authority to enact reasonable mea- 
sures to promote the safety, health, 
morals, and welfare of the people, or 
make rational experimentation impos- 
sible, but it was intended to preserve 
and enforce the primary and funda- 
mental conceptions of justice which 
demand notice and opportunity to be 


heard before a competent tribunal in‘ 


advance of condemnation, and with 
respect to every department of govern- 
ment, freedom from arbitrariness. 

It is no occasion for despair if men 
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disagree as to the application of these 
principles from time to time. Such 
differences will in time be dissolved 
by devotion to fundamentals. 

Chief Justice Hughes was unques- 
tionably one of the great men of our 
time. His intellectual gifts were al- 
most unparalleled among his con- 
temporaries. As must be inevitable 
in the case of every man who exer- 
cises great power in stormy times 
there are those who question the wis- 
dom of some of his acts. He was and 
still is criticized for leaving the bench 
to run for political office and for re- 
turning to it after an unsuccessful 
campaign. Then too he was and is 
charged with deserting legal prin- 
ciple in riding out the storm created 
by President Roosevelt’s court-pack- 
ing proposal which he so vigorously 
opposed. 

We are too close to the events to 
appraise the man. If he made mis- 


takes they were the mistakes of a 
statesman. Many assert that the 
course of world history might have 
been altered for the better if his ex- 
cursion from the bench had resulted 
in his election to the Presidency. 
While it is unquestionably true that 
the Supreme Court, under his leader- 
ship, bent to the storm when it, to 
all intents and purposes, reversed the 
Schechter case (295 U.S. 495) in the 
Jones & Laughlin case (301 U.S. 1), 
that reversal may have been a major 
factor in the defeat of the Court- 
packing plan. : 

Though his strong bearded face 
seemed to many as impassive as that 
of the marble figure that looked 
down from above him in the Su- 
preme Court chamber with such 
striking resemblance, he was not a 
mere cold embodiment of justice but 
a living, acting and fighting man of 
his times. 
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Association's Gold Medal: 


Chief Justice Vanderbilt Receives 1948 Award 


= Twenty years after our Association's establishment at its Seattle Annual Meeting in 
1928 of the awarding of its Gold Medal for “conspicuous services to American juris- 
prudence”, Chief Justice Arthur T. Vanderbilt, of the New Jersey Supreme Court 
and head of his State's judicial system which he has reorganized and greatly im- 
proved under the Constitution adopted by the voters of the State last November, 
received the coveted award for 1948—the highest honor which the American Bar 
bestows upon one of its members. The presentation took place on September 9 at 
the Annual Dinner, held in the great Civic Auditorium in Seattle, and it attested 
the abundant admiration, the affection and the high respect in which the recipient 
is held by those who have worked with him in many projects for improving the 
administration of justice and the standards of the profession. 





= In presenting the award to Chief 
Justice Vanderbilt, who was Presi- 
dent of our Association in 1937-38 
and on September 1 became Dean 
Emeritus of the New York Universi- 
ty Law School, President Gregory 
spoke for the Board of Governors 
which voted the bestowal and for the 
whole membership of our Association 
which will applaud it: 

“Twenty years ago, here in Seattle, 
the American Bar Association made 
provision for the awarding of the 
American Bar Association Medal each 
year to a member of the Bar in the 
United States for ‘conspicuous serv- 
ice to the cause of American juris- 
prudence’. Many distinguished law- 
yers have been the recipients of this 
award, but none more brilliant or 
more deserving than the man upon 
whom it is my privilege to bestow 
this Medal tonight. 

“I present to you ARTHUR T. VAN- 
DERBILT: 
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“Lawyer, judge, educator, states- 
man, apostle of good government 
and the orderly administration of 
justice; a powerful, moving force for 
judicial and legislative reform; lead- 
er of the Bar of the nation during 
his thirty-five years of active general 
practice; Dean of the Law School of 
New York University; builder of a 





Here is a list of the recipients of 
the American Bar Association Medal: 
1929—Samuel Williston 
1930—Elihu Root* 
1931—Oliver Wendell Holmes* 
1932—John Henry Wigmore* 
1934—George W. Wickersham* 
1938—Herbert Harley 
1939—Edgar Bronson Tolman* 
1940—Roscoe Pound 
1941—George Wharton Pepper 
1942—Charles Evans Hughes* 
1943—John J. Parker 
1944—Hatton W. Sumners 
1946—Carl McFarland 
1947—William L. Ransom 
1948—Arthur T. Vanderbilt 
* Deceased 











founder of a 
Clearing House to foster study and 
understanding of the duties of citi- 
zenship and to encourage participa- 
tion in public affairs; energetic sup- 
porter of Judicial Councils and their 
work; tireless and farsighted artisan 
in constitutional revision when the 
need is apparent in the interest of 
good government; active participant, 
by appointment of the War Depart- 
ment, in reform of military justice; 
in the forefront among those selected 
by the Attorney General to collabo- 
rate with others in the creation of the 
Administrative Office of the United 
States Courts; head of the Advisory 
Committee appointed by the United 
States Supreme Court to draft Rules 
of Criminal Procedure for the fed- 
eral Courts; architect of the new 
judicial structure and Rules of Court 
in New Jersey; Chief Justice-Desig- 
nate of that great State; and former 
President of the American Bar Asso- 
ciation. 


great Law Center; 


“In all these activities, in all these 
high offices, he has brought to bear 
the highest order of intellect and dis- 
charged his manifold duties with 
conscientious devotion; always in- 
spired by those magnificent qualities 
of heart and mind which brought him 
to his present position of leadership 


and qualified him to render dis- 


tinguished and conspicuous service 
to his profession, to his fellow man 
and to the cause of American juris- 
prudence. 
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“Judge Vanderbilt, in the name of 
the American Bar Association and by 
authority of its Board of Governors, 
in earnest of our esteem and admira- 
tion, I have the honor to present to 
vou the Association’s highest award, 
the American Bar Association Med- 
1. 


The Recipient Responds with a 
Portrayal of the Bar's Progress 

Chief Justice Vanderbilt was warmly 
vreeted by the audience of his friends 
and admirers. He then responded as 
follows: 

“Mr. President: May I express to 
you and through you to the Board of 
Governors my deep sense of appre- 
ciation of the honor which you have 
conferred upon me. 

“The American Bar Association 
has meant much to me. First of all, 
| would mention friendships engen- 
dered in this Association. There was 
a time when I thought there was 
nothing quite like college friend- 
ships. They are in a sense unique; 
they are timeless, and start where you 
leave off, even after a great many 
vears; time and circumstances and 
position make no difference in them. 

“But even greater are the friend- 
ships which are born of men working 
shoulder-to-shoulder in some great 
cause, especially when the men have 
common attributes of training and 
capacity and interests. And what 
cause could be greater for a lawyer 
than the cause of improving justice 
in the work of our Courts, our tra- 
ditional Courts and our newer ad- 
ministrative tribunals? Or upholding 
the legal education of the oncoming 
generation on whom we in a democ- 
racy in times such as these must de- 
pend so much? 

“I owe a great deal to the Associa- 
tion, too, for lifting me for a year 
away from the trial of cases and the 
argument of appeals and teaching of 
law and the running of political 
campaigns, to roam around the 


United States and see what the Bar 
of this country was doing (I covered 
over 70,000 miles within a year), and 
to preach to the Bar the necessity of 
our regaining our old leadership in 
the formulation of public opinion. It 
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ARTHUR T. VANDERBILT 


is a postgraduate education that has 
no equal anywhere in the world and if 
a man can stand its rigor, it is an ex- 
perience that he will long remember. 


The Bar Has Made Great Headway 
Since 1928 and 1938 


“I would like to leave something with 
you that will show my appreciation 
of this Medal. These are troublous 
days, as everybody tell us. The future 
is clouded. Yet it may do us all some 
good to know the advances which 
the Bar has made in the mere period 
of ten years. 

“In 1938 we sent out three ques- 
tionnaires. One inquired of the Bar 
Associations of the country about 
their activities. | am not going to 
give you statistics, but just two or 
three examples. One Bar Association 
president reported that they had not 
been able to hold a meeting for four 
years because the secretary had got 


himself a New Deal job in Washing- 
ton and had taken the minute book 
with him [laughter], and how could 
they hold a meeting without the sec- 
retary and the minute book? 

“Another Association reported sol- 
emnly that it had but one commit- 
tee, and that was the Committee on 
the Annual Picnic. The third Asso- 
ciation reported that they had thir- 
ty-eight outstanding committees with, 
unfortunately, but thirty-four mem- 
bers. You can see the advance which 
has been made, the country over, in 
the last ten years. 

“And we inquired, too, as to what 
had been done over the preceding 
ten years, from 1928 to 1938, to im- 
prove the administration of justice 
in the several States. One great State 
reported that after five years of earn- 
est endeavor they had persuaded the 
judges of their Supreme Court to 
wear black gowns in Court—their 
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only accomplishment. And many 
States had still less to report. 


Improving the Executive and 
Legislative Departments of States 
‘The other question asked was: What 
have you done to improve the ad- 
ministration of the executive and 
legislative departments of your State 
governments? And the answer, all 
over the country, summed up to one 
grand round zero: No State Bar, no 
local Bar Association, in the coun- 
iry, in the period between 1928 and 
1938, conceived of itself as having 
the slightest responsibility for the 
processes whereby legislation is made 


or for the entire administrative proc- 
ess, not to mention the ordinary 
functions of the executive. 

“Now, when you turn and contrast 
that situation with the manifold ac- 
tivities of the American Bar Associa- 
tion as witnessed by our annual pro- 
gram in such a profusion that no one 
can possibly hope.to know more than 
a tenth of what is going on in an 
Annual Meeting, and where our 
greatest need seems to be a hand- 
book distributed rapidly after the 
meeting to tell us the things that we 
should have covered during the very 
delightful week that we have had 
here in Seattle—and I cannot help 


but mention its unrivaled hospitali- 
ty; I have never known anything like 
it at any of our Bar Association meet- 
ings—we are aware of great advances 
which have been made. 

“So while the future is disturbing, 
I think we can definitely report to 
the profession the tremendous strides 
which have been made in the past 
decade and which are in evidence 
and an earnest of what our profes- 
sion can and will do to meet the 
crises that are bound to arise in the 
future. 

“Again, Mr. President, let me 
thank you and the Board of Gov- 
ernors from my heart!” 


Stultiloquia et Sapientia, or the Secrets of “Conference” Success 


® All Conferences! are ‘successful’, 
just as all brides are blushing and 
beautiful, all politicians great states- 
men, and all lawyers “learned”. But 
there are ‘“‘degrees” in Conferences 
as in other things; and the observ- 
ance of some simple rules, if they 
cannot guarantee, at least will tend 
to promote, success. 

I do not now speak of the man- 
ners which participants in congresses 
should show towards their colleagues. 
To pontificate on such a matter would 
be as insolent as it is, for the present 
purpose at any rate, unnecessary. 
Congressists will be tolerant, open- 
unprejudiced, forgiving, 
friendly, as a matter of course. If 
lenience is withheld at all it will 
never be because of racial, historical, 


minded, 


national, religious, or strange-cus- 
tomary antagonisms, but only because 
discourses are too long, or too dull; 
or chairmen too tender; or interrupt- 
ers too persistent. Now for the rules. 
These concern the matter and form 
of interventions or speeches. 

Firstly, the queen of virtue is brev- 
ity. If a lawyer cannot make his 
points clearly and succinctly in ten 
minutes (unless, perhaps, he is ex- 
pounding or opening a difficult sub- 
ject), then he should go back and do 
some more pleadings for practice. 
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Shortness is the first need. It is better 
to finish with your audience saying 
“Why didn’t he go on?” than saying 
“Why didn’t he stop before?’” You 
cannot say all that is to be said. This 
is not a pig-trough. Leave something 
for the others. And select, eliminate, 
rather than exhaust. If you try to ex- 
haust your subject, you are sure to 
exhaust your audience. 

Secondly, attractiveness. A jest, an 
anecdote, a quotation (always veri- 
fied, with source given), an illustra- 
tion is always needed to sweeten the 
most profound allocution. 


It is a pity that all public speakers 
should not have had experience of 
street corner oratory. Even without 
the extreme and base correctives of 
rotten eggs or ripe tomatoes, if you 
stand on a soap-box to put forward 
the merits of some patent medicine, 
religious truth, or political panacea, 
you must keep your audience. For 
self-respect, if not for gain. Confer- 
ences are too polite, and speakers at 
Conferences habitually trespass upon 
the good manners of their hearers. 
This is because they lack the open- 
air training, and are accustomed to 
the procedures of Courts (where the 
audience has to stay because of inter- 
est or compulsion of police), or to 
the procedures of the drama (where 


the audience is loath to forego the 
money it has paid), or to the pro- 
cedures of the professor’s lecture-hall 
(where unhappy youth is constrained 
to remain by some hope of gain or 
fear of loss) . 

Let every speaker at a Conference 
speak in awe of a retreating audience 
—there should be a buffet outside the 
doors of all Conference halls—and he 
will be lively, reminiscent, and above 
all concise. The kings in ancient 
time had jesters at court lest they 
should take themselves too seriously. 
Modern potentates have dire need of 
those high officers. It is a tragic omis- 
sion from the United Nations Organ- 
ization. And all who seek to lead 
others to a useful conclusion must 
seek to check themselves similarly, as 
far as their natures permit. 

A last word, if the other fellow has 
taken your pet point, say you agree 
wth his superb wisdom, which so 
closely, if unexpectedly, matches 
your own; or hold your peace in 
silent and astonished admiration; 
but don’t say it all over again. 

By W. Harvey Moore, 
Secretary of the International Law 
Association 





1. Although this sapient statement was written 
from the point of view of experience in inter- 
national organizations and their conferences, much 
or all of it is pertinent to Bar Association meet- 
ings and speakers in the United States. 
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Judicial Powers: 


Their Exercise Without Constitutional Safeguards 


by Charles C. Simons - 


® Here is an important article which should be brought to the personal attention 
of every member of the United States Senate and House of Representatives and 


should be studied by the members and staff of the Hoover Commission on the Re- 


organization of the Federal Government, by all who are considering improvements 


in State administrative law, and by judges, practicing lawyers, and law teachers 


generally. Under the title of ‘The Constitutional Grant of Judicial Power", it was 
presented by Judge Simons before the 1948 Judicial Conference for the Sixth Circuit. 
Through his clear and very timely analysis of the constitutional provisions respecting 
the judiciary and the Supreme Court's labyrinthian interpretation of them, the ex- 


perienced jurist seems to us to sustain in this paper what our Association and the 


Journal have iong been reiterating as to the selection and tenure of judges, as to 


the safeguards which should surround the exercise of judicial functions by those who 


are not judges of constitutional Courts, and as to the need for plenary judicial review 


of such exercise of powers. The revelation that momentous quasi-judicial powers of 


weighing evidence, finding facts, interpreting laws, deciding policies, and in effect 
inflicting penalties and punishments that vitally affect the lives of enterprises and 
individuals are entrusted to officials who are politically dependent and are selected 


for reasons which would lead a judge of a constitutional Court to disqualify himself 


from sitting, should give powerful support to the avowed intent and purpose of 


the Administrative Procedure Act to assure an adequate review of agency decisions 


(see Senator McCarran's “Improving ‘Administrative Justice’: Hearings and Evidence; 
Scope of Judicial Review’, 32 A.B.A.J. 827; December, 1946). 





" Upon a number of occasions I 
have observed that many if not most 
of the great controversies that vitally 
affect the social and economic inter- 
ests of the American people are no 
longer determined by the exercise 
of the constitutional grant of judi- 
cial power, but are in a realistic 
sense decided with finality by admin- 
istrative boards and commissions, 
the personnel of which is not secured 
against political, economic and geo- 
graphical influences by the safe- 
guards which the constitutional 
grant throws about judges to insure 


the independent judgment of the 
Courts upon which they sit. I pro- 
pose to examine, as briefly as I may, 
how this exercise of judicial power 
by other than constitutionally cre- 
ated judges came to be rationalized. 
I do not propose to consider the 
wisdom of the process or to suggest 
doubt of its validity. 

The judicial power is conferred 
upon the United States by Article 
III of the Constitution, to be vested 
in one Supreme Court and such “in- 
ferior Courts” as the Congress may, 
from time to time, ordain and estab- 


Circuit Judge, United States Court of Appeals for Sixth Circuit 


lish; and the judges of both the Su- 
preme and “inferior Courts” are de- 
clared to hold their offices during 
good behavior and to receive com- 
pensation which shall not be dimin- 
ished during their continuance in 
office. By Paragraph 2 of that Ar- 
ticle the judicial power is declared 
to extend to all cases in law and 
equity arising under the Constitu- 
tion, laws and treaties of the United 
States, to specific classes of contro- 
versies clearly recognizable as na 
tional in their import, and also to 
private controversies between citi- 
zens of different States. 

Of the constitutional scheme for 
distributing the powers of govern 
ment, the Supreme Court has pointed 
out that its object is basic and 
vital. As to the importance of an 
independent judiciary, Chief Justice 
Marshall, in the debates before the 
Virginia State Convention, observed: 

The Judicial Department comes 
home in its effects to every man’s fire- 
side; it passes on his property, his 
reputation, his life, his all. Is it not, 
to the last degree important, that he 

[the judge] should be rendered per- 

fectly and completely independent, 

with nothing to influence or control 
him but God and his conscience? 


And Hamilton observed in The 


Federalist that 


The complete independence of the 
Courts of justice is peculiarly essential 
in a limited Constitution. . . . In 
the general course of human nature, 
a power over a man’s subsistence 
amounts to a power over his will. 


October, 1948 « Vol. 34 9O7 





Judicial Powers 





CHARLES C. SIMONS 


Origins of Public Respect and 
Confidence in the Federal Courts 
As a result of the method by which 
judges are selected, their security of 
tenure, the safeguarding of their 
compensation from control by legis- 
lative or executive authority, the 
precise limitation on the extent of 
judicial power and the possibility 
of removing private causes from the 
possible corroding influence of local 
bias, there developed a federal judi- 
ciary which commanded the respect 
and confidence of the American peo- 
ple in its independence, firmness and 
fairness, and received the plaudits 
of all intelligent foreign commenta- 
tors who examined with care the 
American constitutional system. 
The judges, freed from the need 
for and conceding the impropriety 
of participation in partisan politics, 
made independent of other depart- 
ments of government and the temp- 
tation to yield to local pressures, 
came to occupy in the minds of the 
people an exalted status and to con- 
stitute truly what Dean Wigmore 
once called the “Priesthood of Jus- 


tice’. 

I well remember that when, as a 
student or as a novitiate at the Bar, 
I entered the portals of the federal 
Courts, it was with the feeling that 
here was a holy place; and the ven- 
eration that possessed me seemed to 
be mirrored in all of those with 
whom I was surrounded and in the 
manner of address by counsel to the 
Court and in their restraint in ex- 
amination of jurors and witnesses. 
It is true, of course, that when there 
was thrown upon the federal Courts 
the duty of enforcing the national 
prohibition law and the numerous 
statutes creating new and sometimes 
petty criminal offenses, a good deal 
of the aura of sanctity which sur- 
rounded the Court began to dissolve, 
and this notwithstanding the earnest 
efforts of judges to preserve it. I 
venture to say, however, that respect 
for federal law as administered by 
federal Courts to a large degree still 
remains in the minds and hearts of 
the American people, and that this 
is mainly due to the constitutional 
provisions governing appointment of 
judges and insuring their indepen- 
dence from extraneous influences. 


Cases Are Determined by Officials 

Who Would Be Disqualified If Judges 
The first impression that naturally 
arises in respect to the grant of judi- 
cial power is that it is all-inclusive 
and exclusive; and yet, as we view 
the current scene, we note that great 
and vital controversies upon which 
the judicial power may appropriate- 
ly be exercised, are determined by 
officials whose limited, 
whose compensation is within the 
control of the Congress, who usually 
are not even designated as judges 
and who in many cases are deliber- 
ately chosen for their experience, 


tenure is 


and commitments, 
which, if possessed by a judge, would 
lead him to disqualify himself or re- 
sult in his involuntary disqualifica- 
tion. 


predilection 


Nature and Extent of Constitutional 
Grant of Judicial Power 

The question as to the nature and 
extent of the judicial power con 
ferred by the Constitution arose 
early in respect to Territorial 
Courts, and the first pronouncement 
on the subject came in American In- 
surance Co. v. Canter, 1 Pet. 511. 
There it was reasoned that such 
Courts are not constitutional Courts, 
upon which the judicial power con- 
ferred by the Constitution on the 
general government could be de- 
posited, because they are incapable 
of receiving it. They are legislative 
Courts, created in virtue of the gen- 
eral right of sovereignty which exists 
in the government, or in virtue of 
that clause which enables Congress 
to make all needful rules and regu- 
lations respecting the territory be- 
longing to the United States, so that 
their jurisdiction is no part of the 
judicial power conferred by Article 
III of the Constitution, but is con- 
ferred by Congress. in the execution 
of those general powers which that 
body possesses over the Territories 
of the United States. 

A like view was subsequently taken 
of the status and jurisdiction of the 
Courts for the District of Columbia, 
whose powers were said to have been 
created in virtue of the power of 
Congress to exercise exclusive legis- 
lation over the District which had 
been made the seat of government. 
Such Courts were therefore empow- 
ered to give advisory decisions, be- 
cause their jurisdiction was not 


limited to cases or controversies 





Concerning the Author: Charles Caspar Simons was born 
in Detroit in 1876, and was graduated from the University 
of Michigan in 1898 and from its Law School in 1900. He 
then began the practice of law in Detroit, was a member of 
the State Senate in 1903-04, a Circuit Court Commissioner in 
Wayne County in 1905-06, a member of the State Constitu- 
tional Convention in 1908, and a presidential elector for 
Charles Evans Huges in 1916. Appointed to the United States 
District Court for the Eastern District of Michigan in 1923, he 
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served in that Court until February of 1932, when he was 
elevated to the Circuit Court of Appeals for the Sixth Circuit. 
He has been a member of our Association since 1924 and is 
a member of the Michigan State Bar, the Detroit Bar Associa- 
tion and the American Judicature Society. He has been an 
enthusiastic golfer and member of the Association of Golf 
Club Presidents. He was a member of the Board of Governors 
of the Hebrew Union College in Cincinnati, and is a member 
of the executive committee of the American Jewish Committee. 









witht 
but Vv 
or & 
State: 
sular 
| isl 
for C 
tiona 
comr 
it ha 
Cour 
tribu 
varlc 
2OvVe) 
their 
dete! 
tible 
mini 
plete 
cont 
to it 
dele; 
ficer 
bun: 


Judi 
and 


It v 
have 
cons 
pow 
to 1 
attr 
mer 
sion 
It v 
vier 
pea 
Cou 
lite 
Th 
stitt 
Con 
had 
Cu: 
Cor 
3 | 
pre 
cor 
of 


ten 


poi 
ha 
Ge 
si0 
du 






nts, 
uld 
' re- 
fica- 


and 
con 
rose 
‘lal 
ent 
In- 
11. 
uch 
rts, 


the 
de- 
ble 
tive 
ren- 
ists 
of 
ress 


gu- 


hat 
the 
icle 
on- 
ion 
hat 


ries 








within the meaning of Article III, 
but were merely in aid of legislative 
or executive action. The United 
States Court for China and the Con- 
sular Courts were also held to be 
|-gislative Courts created as a means 
for carrying into effect the constitu- 
tional powers respecting treaties and 
commerce with foreign nations. And 
it had also been held that legislative 
Courts could be created as special 
tribunals to examine and determine 
various matters arising between the 
eovernment and others, which from 
their nature do not require judicial 
determination even though suscep- 
tible of it; that the mode of deter- 
mining matters of this class is com- 
pletely within the Congressional 
control; that Congress might reserve 
to itself the power to decide them, 
delegate that power to executive of- 
ficers, or Commit it to judicial tri- 
bunals. 


Judicial Powers Exercised by Boards 
and Commission Without Review 


It was not until 1929, as far as I 
have been able to discover, that the 
constitutional grant of judicial 
power came into question in respect 
to the status of a tribunal having 
attributes and historical develop- 
ment similar to boards and commis- 
sions now exercising judicial power. 
It was in relation to the right of re- 
view by the Court of Customs Ap- 
peals over decisions of the Customs 
Court. The case was Ex parte Bake- 
lite Corporation, 270 U. S. 438. 
There the distinction between con- 
stitutional Courts and _ legislative 
Courts was exhaustively discussed. It 
had been argued that the Court of 
Customs Appeals is an “inferior 
Court” created under Article HI and 
so could possess no jurisdiction of a 
proceeding that was not a case or 
controversy, especially as the statute 
of its creation was silent as to the 
tenure of its judges. 

The Supreme Court, however, 
pointed out that the Customs Court 
had formerly been the Board of 
General Appraisers; that the provi- 
sions of the customs law requiring 
duties to be turned into the 


Treasury involved protests suscep- 
tible of determination by executive 
officers; that final determination had 
at times been confided to the Secre- 
tary of the Treasury with no re- 
course to judicial proceedings; and 
that insofar as its decisions might in 
certain cases be judicial, the Court 
derived its powers, not from the con- 
stitutional grant of judicial authori- 
ty, but from the power implied in 
other grants of federal authority. 
The Court of Customs Appeals was 
created by Congress in virtue of its 
power to lay and collect duties on 
imports—a power that necessarily in- 
cludes power to adopt any appropri- 
ate means of carrying it into execu- 
tion. Its jurisdiction of appeals 
from the Board of General Apprais- 
ers included nothing which inher- 
ently or necessarily required judicial 
determination but only those mat- 
ters, the determination of which 
may be, and at times has been, com- 
mitted exclusively to executive off- 
cers. 


Constitutional Status of Courts 
of the District of Columbia 
In arriving at its decision, however, 
the Court, in argument that is un- 
doubtedly dicta, characterized the 
Courts of the District of Columbia, 
including the District Court and the 
Court of Appeals of the District, as 
legislative and not as constitutional 
Courts. And this was thought to be 
their status until 1933, when the Su- 
preme Court decided O’Donoghue v. 
U. S., 289 U. S. 516. You may re- 
member that the first ifmpact of the 
New Deal upon appropriations was 
in the interest of economy rather 
than of expenditures, and the 
O’Donoghue case involved a statute, 
the effect of which, if validated, 
would have reduced the salaries of 
the judges of the Court of Claims, 
the District Court of the District of 
Columbia, and the Court of Appeals 
of the District of Columbia, based 
upon the assumption that those 
Courts were legislative Courts, with 
the compensation of their judges 
within the control of Congress. 
The Supreme Court, however, 


held that while, by the clause giving 


Judicial Powers 


plenary power of legislation over 
the District, Congress was enabled 
to confer upon such Courts jurisdic- 
tion in addition to the federal juris- 
diction which Courts exercise under 
Article III, yet they are notwith- 
standing recipients of the judicial 
power of the United States under 
that Article and are constituted in 
virtue of it. One of the grounds for 
distinguishing between the Courts of 
the District of Columbia and the 
Territorial Courts is that the former 
were impermanent while the Courts 
of the federal District were not sub- 
ject to that infirmity. The Court 
rejected what was said about such 
Courts in the Bakelite case as having 
been pure dicta, declared the Dis- 
trict Court and the Court of Appeals 
of the District to be constitutional 
Courts, with the judges holding of- 
fices during good behavior and with 
compensation that may not be di- 
minished—a decision from which, by 
the way, Chief Justice Hughes, Jus- 
tice Van Devanter and Justice Car- 
dozo dissented. 


Judicial Power of Court of Claims 

Not Derived from Constitution 

On the same day, however, the Court 
announced Williams v. U. S., 289 
U. S. 560, holding that the judicial 
power of the Court of Claims is not 
vested in virtue of Article III of the 
Constitution so as to bring its judges 
within the protection of that Article 
as to tenure and compensation. T he 
argument ran that the Court of 
Claims was originally an administra- 
tive or advisory body, and since all 
matters cognizable by it are equally 
susceptible of executive or legislative 
determination, they are matters in 
respect to which there is no constitu- 
tional right to a judicial remedy, and 
authority to inquire into and decide 
them may constitutionally be con- 
ferred on a non-judicial officer or 
body. 

In arriving at this conclusion the 
Court found some difficulty. It was 
compelled, in order to justify its 
own right to consider appeals from 
the Court of Claims, to concede that 
the latter exercised judicial power, 

(Continued on page 977) 
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The Revised Draft of An International 


Declaration on Human Rights 


® The Declaration on Human Rights which has been discussed several times in this 
department (34 A.B.A.J. 202, 205, 260, March, 1948; 34 A.B.A.J. 277, April, 1948; 
34 A.B.A.J. 349, May, 1948; 34 A.B.A.J. 475, 480, June, 1948) has moved a further step 
toward consideration and possible approval. A new draft prepared by a Drafting 


Committee at Lake Success in May was thoroughly revised by the full Commission 


on Human Rights at its Geneva sessions, May 24-June 18. This revised draft was 


approved in the Commission by twelve votes for and none against, with four absten- 


tions (the Soviet Union and three Eastern European countries). When the revised 


draft came before the Economic and Social Council, the latter sent it to the General 


Assembly without discussion or recommendation, due to a persistent filibuster by the 


Soviet bloc on other items on the agenda. The texts before the Assembly now in 


session in Paris are: The main revised draft and the Soviet dissent accompanied by 


proposals for revision. The September action of the House of Delegates of our 
Association, and the August action of the Canadian Bar Association, as to the Draft 
Declaration, are reported on page 881 of this issue. 


The official text of the revised draft of the Declaration on Human Rights as now 


pending follows; lawyers should read it carefully and form and express their own 


opinions about it without delay. 





PREAMBLE 

WHEREAS recognition of the inherent 
dignity and of the equal and inalienable 
rights of all members of the human 
family is the foundation of freedom, 
justice and peace in the world; and 

Whereas disregard and contempt for 
human rights resulted, before and during 
the second world war, in barbarous acts 
which outraged the conscience of man- 
kind and made it apparent that the 
fundamental freedoms were one of the 
supreme issues of the conflict; and 

Whereas it is essential, if mankind is 
not to be compelled as a last resort to 
rebel against tyranny and oppression, 
that human rights should be protected 
by a regime of law; and 

Wuereas the peoples of the United 
Nations have in the Charter determined 
to reaffirm faith in fundamental human 
rights and in the dignity and worth of 
the human person and to promote social 
progress and better standards of life in 
larger freedom; and 

Wue_reas Member States have pledged 
themselves to achieve, in co-operation 
with the Organization, the promotion of 
universal respect for and observance of 
human rights and fundamental free- 
doms; and 

WHEREAS a common understanding of 
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these rights and freedoms is of the great- 
est importance for the full realization 
of this pledge, 

Now therefore the General Assembly 

Proc.aiMs this Declaration of Human 
Rights as a common standard of achieve- 
ment for all peoples and all nations, to 
the end that every individual and every 
organ of society, keeping this Declara- 
tion constantly in mind, shall strive by 
teaching and education to promote re- 
spect for these rights and freedoms and 
by progressive measures, national and 
international, to secure their universal 
and effective recognition and observance, 
both among the peoples of Member 
States themselves and among the peoples 
of territories under their jurisdiction. 

ARTICLE | 

All human beings are born free and 
equal in dignity and rights. They are 
endowed by nature with reason and 
conscience, and should act towards one 
another in a spirit of brotherhood. 

ARTICLE 2 

Everyone is entitled to all the rights 
and freedoms set forth in this Declara- 
tion, without distinction of any kind, 
such as race, color, sex, language, reli- 
gion, political or other opinion, property 
or other status, or national or social 
origin. 





ARTICLE 3 


Everyone has the right to life, liberty 

and security of person. 
ARTICLE 4 

1. No one shall be held in slavery or 
involuntary servitude. 

2. No one shall be subjected to torture 
or to cruel, inhuman or degrading treat- 
ment or punishment. 

ARTICLE 5 

Everyone has the right to recognition 

everywhere as a person before the law. 
ARTICLE 6 

All are equal before the law and are 
entitled without any discrimination to 
equal protection of the law against any 
discrimination in violation of this Dec- 
laration and against any incitement to 
such discrimination. 

ARTICLE 7 

No one shall be subjected to arbitrary 

arrest or detention. 
ARTICLE 8 

In the determination of his rights and 
obligations and of any criminal charge 
against him, everyone is entitled in full 
equality to a fair hearing by an indepen- 
dent and impartial tribunal. 

ARTICLE 9 

1. Everyone charged with a penal 
offence has the right to be presumed 
innocent until proved guilty according 
to law in a public trial at which he has 
had all the guarantees necessary for his 
defense. 

2. No one shall be held guilty of any 
offence on account of any act or omission 
which did not constitute an offence, un- 
der national or international law, at the 
time when it was committed. 

ARTICLE 10 

No one shall be subjected to unreason- 
able interference with his privacy, family, 
home, correspondence or reputation. 

ARTICLE 11 

1. Everyone has the right to freedom 
of movement and residence within the 
borders of each State. 

2. Everyone has the right to leave any 
country, including his own. 

ARTICLE 12 

1. Everyone has the right to seek and 
be granted, in other countries, asylum 
from persecution. 

2. Persecutions genuinely arising from 
non-political crimes or from acts contrary 
to the purposes and principles of the 
United Nations do not constitute per- 
secution. 

ARTICLE 13 

No one shall be arbitrarily deprived of 
his nationality or denied the right to 
change his nationality. 

ARTICLE 14 

1. Men and women of full age have 

the right to marry and to found a family 
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ind are entitled to equal rights as to 
marriage. 

2. Marriage shall be entered into only 
with the full consent of both intending 
spouses. 

3. The family is the natural and fun- 
damental group unit of society and is 
entitled to protection. 

ARTICLE 15 

1. Everyone has the right to own prop- 
erty alone as well as in association with 
others. 

2. No one shall be arbitrarily deprived 
of his property. 

ARTICLE 16 

Everyone has the right to freedom of 
thought, conscience and religion; this 
right includes freedom to change his 
religion or belief, and freedom, either 
alone or in community with others and 
in public or private, to manifest his reli- 
gion or belief in teaching, practice, wor- 
ship and observance. 

ARTICLE 17 

Everyone has the right to freedom of 
opinion and expression; this right in- 
cludes freedom to hold opinions without 
interference and to seek, receive and 
impart information and ideas through 
any media and regardless of frontiers. 

ARTICLE 18 

Everyone has the right to freedom of 

assembly and association. 
ARTICLE 19 

1. Everyone has the right to take part 
in the government of his country, direct- 
ly or through his freely chosen represen- 
tatives. 

2. Everyone has the right of access to 
public employment in his country. 

3. Everyone has the right to a govern- 
ment which conforms to the will of the 
people. 

ARTICLE 20 

Everyone, as a member of society, has 
the right to social security and is entitled 
to the realization, through national effort 
and international co-operation, and in 
accordance with the organization and 
resources of each State, of the economic, 
social and cultural rights set out below. 

ARTICLE 2] 

1. Everyone has the right to work, to 
just and favorable conditions of work 
and pay and to protection against un- 
employment. 

2. Everyone has the right to equal pay 
for equal work. 

3. Everyone is free to form and to join 
trade unions for the protection of his 
interests. 

ARTICLE 22 

1. Everyone has the right to a standard 
of living, including food, clothing, hous- 
ing and medical care, and to social serv- 
ices, adequate for the health and well- 
being of himself and his family and to 
security in the event of unemployment, 
sickness, disability, old age or other lack 


of livelihood in circumstances beyond 
his control. 

2. Mother and child have the right to 
special care and assistance. 

ARTICLE 23 

1. Everyone has the right to education. 
Elementary and fundamental education 
shall be free and compulsory and there 
shall be equal access on the basis of 
merit to higher education. 

2. Education shall be directed to the 
full development of the human person- 
ality, to strengthening respect for human 
rights an fundamental freedoms and to 
combating the spirit of intolerance and 
hatred against other nations and against 
racial and religious groups everywhere. 

ARTICLE 24 

Everyone has the right to rest and 
leisure. 

ARTICLE 25 

Everyone has the right to participate 
in the cultural life of the community, to 
enjoy the arts and to share in scientific 
advancement. 

ARTICLE 26 

Everyone is entitled to a good social 
and international order in which the 
rights and freedoms set out in this 
Declaration can be fully realized. 

ARTICLE 27 

1. Everyone has duties to the com- 
munity which enables him freely to 
develop his personality. 

2. In the exercise of his rights, every- 
one shall be subject only to such limi- 
tations as are necessary to secure due 
recognition and respect for the rights of 
others and the requirements of morality, 
public order and general welfare in a 
democratic society. 

ARTICLE 28 

Nothing in this Declaration shall im- 
ply the recognition of the right of any 
State or person to engage in any activity 
aimed at the destruction of any of the 
rights and freedoms prescribed herein. 


Grounds Stated for Soviet 
Dissent from the Revision 


The Soviet dissent draws special at- 
tention to the following as “specific 
serious omissions and shortcomings”: 


(a) The ignoring of such a fun- 
damental requisite of democracy as the 
struggle against Fascism and Nazism, 
against the activities of Fascist and 
Nazi elements and their abuse of 
democratic rights and freedoms and 
against the danger of the expansion, 
retention and resurgence of Fascist 
regimes; and, in particular, the failure 
to prohibit Fascist and Nazi propagan- 
da and to enforce responsibility for 
such propaganda; 

(b) The failure to enlarge the 
democratic rights and freedoms of the 
peoples and to defenc some of the 
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most important democratic principles 
in the Declaration; the omission from 
the Declaration (except for one para- 
graph in Article 27) of any mention 
even of democracy and the actual con- 
cepts of “the democratic state”, “dem- 
ocratic principles”, etc. 

(c) The limitation and restriction 
of a number of democratic rights and 
freedoms in the Declaration as com- 
pared with the Geneva draft; the re- 
fusal to maintain consistently the 
principle of full equality for all, with- 
out distinction as to race, nationality, 
social position, religion, sex and lan- 
guage; the omission from the Declara- 
tion of the provision regarding the 
right of every person to his own na- 
tional culture, to be taught in school 
in his native language and to use that 
language in the press, at meetings, in 
courts and other public offices; the 
failure to wage a serious fight against 
racialism and discrimination, to pro- 
hibit the propaganda of racial and 
national hostility, and to lay down 
the principle that such propaganda 
should be punishable. 

(d) The failure, in most of the 
articles of the Declaration, to refer to 
ensuring and guaranteeing the im- 
plementation of rights and freedoms 
and to concrete forms, means and 
methods of applying the provisions of 
the Declaration; the unrealistic, formal 
and legal nature of the Declaration 
(especially Articles 21, 22, 24 and 25, 
relating to economic and cultural 
rights) . 

(e) The failure to include in the 
Declaration any concrete obligations 
whatsoever on the part of the individ- 
ual towards his native land, the people 
to, which he belongs and the State; the 
direct ignoring in the case of several 
serious questions (freedom of informa- 
tion, freedom of transit) of these obli- 
gations, on the one hand and on the 
other hand, of the rights and sover- 
eignty of States, and of the relevant 
provisions of the United Nations 
Charter concerning non-interference in 
the domestic affairs of States Members. 


The Soviet delegation is certain 
that, instead of this weak and, in 
many ways, absolutely unsatisfactory 
Declaration, a Declaration will even- 
tually be drawn up which will ef- 
fectively serve the cause of historical 
progress, democracy, lead to a real 
improvement in the lives of millions 
of simple people throughout the 
world, as well as serve the aims of the 
fight against the danger of a recru- 
descence of Fascism and Nazism and, 
which will finally lead to an assertion 


October, 1948 » Vol. 34 911 













of the principles of equality of na- 
tions, real respect for human rights 
and freedoms and the strengthening 
of international peace. 

The Soviet delegation attached to 
the above statement, for inclusion in 
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the Commission’s report, a list also 
of the main proposals and amend- 
ments to articles of the Declaration 
which were submitted by the Soviet 
delegation but which were not adopt- 
ed by the Commission. The state- 
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The Modern Congressman: 


" The legislative duties of a United 
States Senator or Representative in 
Congress constitute a full-time job. 
The burden of law-making business 
grows heavier every session, and the 
proposals on which the Congressman 
must record his best judgment are 
increasingly more complex and more 
demanding of intensive study. The 
committee work which has first call 
on a Congressman’s attention is in- 
variably time-consuming and difficult 
in its technical requirements. As a 
representative legislator, the Con- 
gressman must have a working famil- 
iarity with all pending measures of 
particular concern to his State or 
district. Lawyers who have worked 
as draftsmen or technical consultants 
for federal or State legislative com- 
mittees know how hard it is to 
acquire an effective grasp of the 
problems involved in even a single 
major statutory proposal. Compare 
the plight of a conscientious Con- 
gressman who is setting out to do the 
best he can as a committee member, 
regional spokesman, and _ national 
policy-maker. 

Members of Congress, on the aver- 
age, work longer hours than any 
other occupational group. The time 
most Congressmen give to their du- 
ties might be sufficient for very re- 
spectable coverage of the principal 
legislative issues of a Congréssional 
session, if Congressmen were able to 
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Legislator or Constituent Care-Taker? 


devote their full energies to the great 
function of federal law-making. But 
a political convention has grown up 
in this country that a member of 
Congress is only a part time law- 
maker, who must simultaneously be 
available for service as a Washington 
handyman for such of his constit- 
uents as have dealings with the Exec- 
utive departments and agencies of 
the federal government. Every first- 
term Congressman discovers, before 
he has been six months in Washing- 
ton, that his best intentions to keep 
up with his legislative work-load are 
hopelessly frustrated by the pressures 
of constituent care-taking. 

No technical advance in Con- 
gressional reorganization could do 
as much to improve Congressional 
consideration of legislative issues as 
would be accomplished by correction 
of the widespread notion that a Con- 
gressman owes it to his constituents 
to maintain his office as a combined 
appointment and employment bu- 
reau, parity and pension collection 
agency, and legal aid clinic. A good 
Congressman’s time is too valuable 
to the country to be taken up with 
distractions like service as intermedi- 
ary between a federal regulatory 
agency and some influential constit- 
uent. Even a bad Congressman might 
very possibly do better if allowed to 
give full time to his proper legislative 
job. It is a shocking thought that a 


ment added that a perusal of the list 
will in itself serve largely to explain 
why the Soviet delegation abstained 
from voting on the Draft Declaration 
as a whole. 


responsible member of Congress may 
be so busy helping his constituents 
with their personal Washington diff- 
culties that he is able to give only 
“once-over-lightly” attention to legis- 
lation of great national and inter- 
national significance. 

It would be over-stating the case 
to say that the Congressional errand- 
running tradition is wholly a vicious 
one. Favor-requesting calls and let- 
ters keep a Congressman in some 
personal touch with his constituents 
and give him a cross-section, al- 
though not a very representative one, 
of the impact of federal regulatory 
legislation on the day-to-day business 
life of his State or district. But the 
price which must be paid for this 
“humanization” of the governmental 
process is entirely too high. Most 
Congressmen have more truly legis- 
lative correspondence than they can 
handle, and communications urging 
a Congressman to intervene in essen- 
tially administrative matters are not 
likely to contain information of gen- 
eral legislative usefulness. Certainly 
there is nothing to be said for con- 
stituent care-taking which would jus- 
tify the existing drain on Congres- 
sional time and attention. 

The members of the LaFollette- 
Monroney Joint Committee on the 
Organization of Congress were fully 
aware of the burden which errand- 
running imposes on a Congressman 
sincerely desirous of doing a good 
legislative job. The Joint Commit- 
tee’s principal recommendation in 
this connection was that each Sena- 
tor and Representative be author- 
ized to employ a “high caliber” ad- 
ministrative assistant at an $8000 
annual salary, “to assume non-legis- 
lative duties now interfering with the 
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proper study and consideration of 
national legislation”, This recom- 
mendation has since been made effec- 
tive on the Senate side, and the 
House will inevitably have to adopt 
the same assistance for its individual 
members. The provision of com- 
petent administrative assistants will 
be of considerable help, but it is 
nothing like a complete solution of 
the problem. Too many constituents 
will still make the familiar demand 
that their Congressional addressees 
“give this matter your personal at- 
tention”. And no individual Con- 
eressman can refuse to concern him- 
self with constituent chores while his 
colleagues in the Senate and House 
maintain the status of part-time leg- 
islators and part-time Washington 
business agents. 

What practical steps can be taken 
to prevent the diversion of Congres- 
sional energies into non-legislative 


channels? A distinguished former 


member of the House leadership has 
proposed that the number of Con- 
gressional districts be cut in half and 
that each new district elect two rep- 
resentatives, one to function exclu- 
sively as a federal law-maker and the 
other to act exclusively as an agent 
of the district’s citizens in their deal- 
ings with Executive departments in 
Washington. A more likely sugges- 
tion comes from the former staff di- 
rector of the Joint Committee on the 
Organization of Congress, who has 
urged that Congress promulgate a 
“Charter of Congressional Freedom” 
in the form of a concurrent resolu- 
tion disqualifying members of Con- 
gress from intervening with Execu- 
tive agencies in the personal affairs 
of constituents. Any such internal 
regulation of Congressional behavior 
will have hard sledding politically. 
There will always be certain Con- 
gressmen for whom constituent care- 
taking is the only road to re-election. 


The Senior Former Presidents 


of Our Association 





Pach Bros. 


JOHN W. DAVIS 
1922-23 


J. F. Knox 


HENRY UPSON SIMS 
1929-30 


Department of Legislation 


The experience of Congress with the 
grossly unfair “Bundles for Congress- 
men” campaign a few years ago has 
made many Senators and Represen- 
tatives slow to support legislation 
which might be misrepresented as 
Congressional work-dodging. 
Pending some forthright direct at- 
tack on the errand-running problem, 
there is urgent need for greater re- 
straint on the part of lawyers and 
other responsible citizens in soliciting 
the personal intervention of mem- 
bers of Congress in administrative 
and other non-legislative matters. 
The Bar has the greatest stake in the 
quality of American legislation and 
should assume leadership in a non- 
partisan effort to make clear to the 
electorate that a Congressman up for 
re-election should be judged on the 
basis of his total legislative perform- 
ance and not in terms of the useful- 
ness of his office for the personal 
business of a few constituents. 
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® Seattle and Washington State—1948 


This issue is devoted considerably to reporting some 
of the principal events, actions voted, and addresses 
delivered, at our Association’s 71st Annual Meeting. 
Proceedings of the Assembly and the House of Delegates 
will be more fully chronicled in our November issue. 

Among the notable addresses which, for reasons of 
time and space, were held for pubNcation in our No- 
vember number are those of Leonard W. Brockington, 
C.M.G, K.C., LL.D., of Ottawa., Canada; John T. 
Hackett, K. C., M. P., of Montreal, Canada; Majority 
Leader Charles A. Halleck, of Indiana and the United 
States House of Representatives; Senator Pat McCarran, 
of Nevada and the Senate Committee on the Judiciary; 
and Professor George T. Washington, Assistant Solicitor 
General of the United States. Our readers will await 
them with great interest. 

It was an unforgettable meeting. Its program was 
replete with many-sided interest, and its spirit was 
dynamic and full of patriotic purpose. The public 
interest was kept in first place. Several projects impor- 
tant for our profession and our country were launched, 
as is reported in news columns of this issue; other work 
which has been under way was given added impetus 
and the guidance of new planning. 

The hospitality of our hosts in Seattle and Washing- 
ton State has not been excelled in our Association’s 
history. Everything had been well planned and was well 
done, in a spirit of the utmost friendliness and thought- 
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fulness. Even an attendance far beyond expectations 
could not throw the admirable plans awry. 

The convocation climaxed and closed a sound and 
successful Association year, under the diligent adminis- 
tration of President Tappan Gregory. It ushered in a 
new year that already is beset with grave issues, toward 
the solution of which our Association will strive to make 
informed contributions, under the stalwart leadership 
of President Frank E. Holman. 


= Can Inflation Be Stopped by Law 
and Regulations? 


For a long time we have been reading statements by 
economists and others that there are ways by which to 
control economic inflation and depression by fiscal and 
taxation policies and practices in the form of statutes 
and regulations. We have known that the profession of 
law especially and the public generally have found the 
enforcement of direct price controls impracticable and 
also injurious in that the attempt to enforce fixed prices 
has occasioned other gross evils. The editors of the 
JourNaAL therefore began a search for someone who, 
detached from political and special interests, is compe- 
tent to give our readers, in terms of law and legal 
administration, a scientific discussion of perhaps our 
more serious and urgent economic problem. In almost 
every issue we have called attention to its gravity, for 
members of our profession, for the younger men and 
women especially, and for all our people. 

On the constructive side, the Virginia Quarterly Re- 
view published in its Summer number a clear, challeng- 
ing and interesting presentation of the possibilities. 
The author is a member of our own profession and a 
Professor of Law at Yale University. His discussion 
appeared under the forthright title: “Can Inflation Be 
Stopped?” 

We promptly wrote to Dean Sturges, who is a member 
of our Advisory Board, to ask Professor Rostow if he 
would not prepare a paper for the JouRNAL—an original 
presentation with emphasis on points of interest to 
lawyers, perhaps a synopsis for our readers of his 
Virginia Quarterly Review article. Dean Sturges put 
us in contaet with Professor Rostow, who was spending 
his vacation in Vermont. While we were in correspond- 
ence with Mr. Rostow, the United States News of Au- 
gust 27 deemed the Virginia Quarterly Review article 
to be worth reprinting in full, with significant editorial 
comment by its editor, David Lawrence. 

An interesting sidelight is that when Professor Ros- 
tow and associates wrote and published A National 
Policy for the Oil Industry (Yale University Press, 
1948) , Editor Lawrence in his syndicated column made 
a scathing attack upon the book, the policies which it 
advocated, and the circumstances under which it was 
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written at Yale University. Although disagreeing with 
much of the book, the JOURNAL’s review by its Editor- 
in-Chief (34 A.B.A.J. 230 and 405; March and May, 
1948) staunchly defended the preparation of the book 
as a contribution to its subject and within tolerable 
limits of academic freedom. 

Editor Lawrence evidently thinks much better of 
Professor Rostow in view of the Virginia Quarterly 
Review exposition. Concerning his reprinting of it 
Mr. Lawrence open-mindedly said: 

The article on these and the succeeding eight pages is 
presented because it is a significant analysis of inflation 
and its effects—well worth reading because it is so clear-cut 
and penetrating as well as informative. The author, 
Eugene V. Rostow, teaches a course on economic controls 
in the Graduate Department of Yale University. He is a 
professor in the Yale Law School, having come there from 
a New York law office. During the war he was Assistant to 
the Under Secretary of State and specialized in economic 
problems. 

While there is much in Mr. Rostow’s proposals for 
remedy with which this writer disagrees, there is never- 
theless food for thought in the suggestions for treating the 
major issue of today’s economic situation. Coming as his 
analysis does from one who is on the radical and New Deal 
side of the argument about the function of the federal 
government in our national economy, the ideas given here 
are especially significant in the extent to which the 
orthodox or conservative point of view is recognized. 
Since the notable discussion has now been made avail- 

able by two excellent publications of general circula- 
tion, the JOURNAL will do no more at this time than to 
call it to the attention of its readers. In passing, we say 
again that the thinking and writing which Professor 
Rostow has done exemplifies the kind of service which 
all members of our profession need to render if free 
institutions are to be preserved at home and held out 
as exemplars to the rest of the world. Our crucial prob- 
lems need to be lifted out of the bog of political bun- 
combe and propaganda cliches and presented to the 
public in the light of scientific investigation and basic 
legal philosophy. 

The industrial revolution and the acceleration of 
productivity if not production as well as trade, by 
modern technology, have set in operation economic 
forces which were beyond the ken of Adam Smith and 
could not prudently be entrusted wholly to a latssez- 
faire attitude. The forces and factors of today’s world 
need to be kept in balance for the general welfare and 
the opportunity of our people, and they have to be kept 
in that balance, without suppressing or impairing indi- 
vidual initiative and free enterprise. It would be futile 
to expect that office-holders who are dependent for 
their positions on popular favor will advance far ahead 
of public opinion in remedial proposals. Experience 
reveals their disposition generally to play down to pop- 
ular trends and wishes without facing the need for 
adequacy of remedy. If our federal structure of govern- 
ment and our freedom of enterprise are to be made effi- 
cient there is desperate need for agencies able and willing 
to supply the scientific information, the leisurely analysis 


and the rational judgment that are necessary for any 
steps approaching solution of crucial problems within 
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Editorials 


a reasonable time after they arise. Such an agency in 
our country must be a profession whose experience is 
diversified and manifest and whose chief devotion is 
shown to be the common weal. Too often and too ex- 
tensively the practicing lawyers of America have lacked 
the detachment, the leisure, the organization, and the 
will to do the kind of thinking, planning, and advocacy 
which constructive measures require. Too often, it may 
be, the professors of law have let their experimental 
eagerness outrun their experience and their soundness 
of judgment. But their counsels are needed, and should 
be welcomed, not scorned. Some way of mingling with 
them the experience of the practitioner needs to be 
sought and found. 


a Challenge to the Lawyer-Citizen 


“The republic will be safe and secure.” 

“The nation will function as visualized by the founders.” 
[hese are two “consummations devoutly to be wished”. 
Elsewhere in this issue, retiring President Roscoe P. 
Thoma, of the Iowa State Bar, tells stirringly and strik- 
ingly the means and conditions for their attainment. 

Our aroused profession and citizenry should and will 
accept these objectives as proper aims. Those who are 
thinking through the means of bringing them to pass 
will recognize that Mr. Thoma has stated the essential, 
really effective methods and course of action, according 
to the spirit of our institutions and form of government. 
Difficulties are that among our citizens there are more 
than a few who are not loyal and faithful to American 
ideals or are indifferent to them, because of the insidious 
invasions of alien philosophies or motivations of selfish 
interest; also, that among citizens who think they are 
loyal and well-informed, there are many who never- 
theless are unwilling or dilatory as to making the sacri- 
fices of leisure and doing the hard work required to ful- 
fill their part in an America intent on perpetuating our 
institutions and keeping our people free, happy, and 
fortunate in their individual opportunities. 

Mr. Thoma does not overstate the stark realities in 
pointing out that principles and ways of life and work 
that have made our country great and our people free 
are now gravely menaced by the “unsound theories of 
government presented by vagrant philosophies”. This 
nation was not founded on Marxian philosophies or 
based on irreligion that denies the dignity and worth of 
individual citizens, Our country was meant to be a 
federal republic, a representative form of government 
conducted through established political procedures 
rather than a pure democracy ruled by transient majori- 
ties, plebiscites, or coalitions of “pressure groups” and 
selfish blocs. Our country has flourished and our peo- 
ple have attained the highest level of living comfort, 
security, education, and individual opportunity known 
to human history, through the maintenance and opera- 
tion of our system of government by responsible poli- 
tical parties in which, regardless of the vagaries or 
unbridled ambitions of some leaders, no alien philoso- 
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phies could long prevail against the patriotism and 
common sense of the rank and file of party members. 

Mr. Thoma sees the strength and solidarity of our 
party organizations endangered by the indifference, 
aloofness, and sheer laziness, of very many of those who 
should be in them and diligently at work in them. 
When men and women of good sense, patriotism, and 
informed capacity for inculcating American ideals, stay 
out of party organizations and work, then cupidity and 
mediocrity become ascendant, parties tend to become 
coalitions of self-seeking blocs without unity and devo- 
tion to dominant principles, and the demagogue rises 
to power through preachment and promises of what the 
largesse of government should give and give, rather than 
through appeals to the service which enlightened citi- 
zens should render to their party and their country in 
locality, State and nation. 

There is much in the American political scene that 
should be’ profoundly disturbing. More than a few 
recent manifestations at the national level have aroused 
cynical amusement, resentment, even disgust, that fur- 
ther alienate and estrange many citizens from taking 
part in politics and government. But these states of 
mind are not remedial; they add to the perils which beset 
us. Party politics are not a game; participation in them, 
by lawyers and citizens generally, is the price of precious 
freedoms, of the continuance of free private enterprise 
and individual opportunity against socializing trends. 
Mr. Thoma has not over-stated the dangers through 
prevalent indifference. Members of the Bar are ex- 
tensively in politics, but many lawyers of fine integrity, 
background, experience, and devotion to the American 
ideals, stay out of politics. They hold aloof at peril to 
our country, our profession, our sons and daughters, our 
children’s children, and to a world which is menaced 
by arbitrary power, by feeble and fleeting government 
by blocs, and by onrushing collectivisation and denial 
of the dignity and worth of individuals, and so needs 
gravely the example of solidarity and success of free 
government and free enterprise in the United States. 
The American lawyer at work in his party organization 
in his home community has in his hands the future 
of his country, the hope of the world. 


a Independence of the Judiciary : 


In the codification and revision of the statutory law 
relating to the federal Courts, which was enacted by 
the 80th Congress and became operative on September 
1 as Title 28 of the United States Code, the Committees 
on the Judiciary in the House of Representatives and 
the Senate and those who worked with and for them 
on that considerable task soundly took the position 
that “non-controversial” changes could and should be 
made, along with the clearing away of the obsolete 
and the compiling, clarifying and integrating of the 
law to be continued in force. As a result, the new 
federal Judicial Code, concerning which Circuit Judge 
Albert Maris writes so interestingly and authoritatively 
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in this issue from his insight as Chariman of the Judi- 
cial Conference’s committee on the subject, is truly a 
landmark in the history of the federal judiciary in that 
it achieves measurable advance in more than a few re- 
spects. Among the most vital steps forward are those 
to accomplish a greater degree of integration and in- 
dependence for the Courts of the United States. 

The invaluable Conference of Senior Circuit Judges, 
created in 1922 under the leadership of Chief Justice 
aft, was convened at the end of September as the 
Judicial Conference of the United States, empowered 
lor the first time to report its proceedings directly to 
the Congress, with any recommendations it may have 
for or as to legislation. The fiscal and administrative 
autonomy of the federal judiciary is strengthened, 
through the Judicial Conference, Administrative Office, 
and the Director of the latter, who now pays the ex- 
penses of the judicial establishment and handles all 
fiscal details. The historic Circuit Courts of Appeals 
become United States Courts of Appeal for the respec- 
tive Circuits, each with a Chief Judge and added powers 
to facilitate the dispatch of judicial business. All of the 
Circuit Judges in a Court of Appeals may hear a case 
en banc, under stated circumstances. Each multiple- 
judge District Court now has a Chief Judge, and the con- 
trol of the calendars and the handling of cases are 
greatly improved, with the Judicial Council of the Cir- 
cuit empowered to intervene and act if the District 
Judges do not themselves resolve any disagreement as to 
rules or assignments. Numerous simplifications and 
improvements in procedures and powers are accom- 
plished—no one of them very drastic or far-reaching 
in itself, but the whole of them adding up to a very 
notable legislative achievement in improving the ad- 
ministration of justice. : 

It is a very encouraging account which Judge Maris 
has written for us—of substantial and constructive ac- 
complishment by the 80th Congress, unheralded during 
days and weeks of bitter political controversy. A judi- 
ciary which is better organized and integrated for the 
performance of its functions and can present directly to 
the Congress its own views and recommendations as to 
legislation affecting the Courts will tend to become more 
free and independent of Executive or legislative in- 
terventions. 


"The Realm of the Mind 


Why give your life to the Law? 

Wherein lies the ageless charm of this abstraction 
called the Law, which dazzled the eyes of even the 
Olympian, Justice Holmes? Robert Louis Stevenson 
was a keen enough observer of the lawyer and judge to 
perceive the attraction of the Law. In the Weir of 
Hermiston he said: 


To be wholly devoted to some intellectual exercise is 
to have succeeded in life; and perhaps only in law and the 
higher mathematics may this devotion be maintained, suffice 
to itself without reaction, and find continued rewards with- 
out excitement. 
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To civilized man mental activity is as necessary to his 
life. and well-being as physical activity, if not more so. 
For ages men have striven almost entirely toward per- 
fecting the qualities of their intellects. The struggle 
for existence is waged today almost wholly in the realm 
of the mind and by the weapons it can invent. The 
most obvious characteristic of cultivated men today is 
devotion to tasks in which the intellect, above all, is 


‘employed. 


A lawyer’s life is spent in solving problems—the 
myriad problems of humanity. Each task presents an 
intellectual challenge, a contest, a new and constant 
opportunity for bloodless conflict. To solve such prob- 
lems by physical force alone is a confession of intellec- 
tual inadequacy and frustration. What surpasses the 
intellectual pleasure of coming to grips with one of life’s 
knotty problems and solving it rationally, that thrill 
which Holmes described as “the secret isolated joy of 
the thinker’? 

Intellectual productiveness is no doubt one of life’s 
great joys—if not its greatest. Where, more than in the 
law, can a man think great thoughts, and trust in his 
own determined judgment? Where, more than in the 
law, can men “strive mightily, but eat and drink as 
friends”, gain victory without remorse, win rewards not 
measured in the medium of the market place? 

Best of all, the practice of law is no mere test of skill, 
no mere legal chess game in which the lawyer exerts 
his mental powers. The prize that he attains is not a 
trophy, but justice itself. Justice!—that concept which 
is really the ideal of what men conceive as earthly 
perfection; majestic, not mercenary; confident, and not 
proud; firm, but not inexorable; fair, without weakness. 
To devote’s one’s life to such ideals is to be engaged 
from age to age in guiding the patient, often sluggish 
or confused, march of humanity ‘through time. It is 
worth—nay, it demands—the best that is in a man’s soul! 

Herein, then, lies the charm of our lady, the Law— 
in her exquisite power to make men happy in the high- 
est forms of intellectual productiveness, and in victories 
won on the battlegrounds of the minds of men. 


= The Inns of Court 


The report to our Seattle meeting by the distinguished 
Committee headed by John W. Davis said, as to the 
raising of funds whereby American lawyers will assist 
the restoration of the Inns of Court: “In proportion 
to the number of lawyers solicited, the response has 
been small”. The amount thus far contributed is 
lamentably little. The Committee is continuing with 
steps to expand its campaign. It is “proceeding with 
the formation of State Committees in order that the 
appeal for funds for the restoration of the Inns may 
reach all American lawyers, members and non-members 
of the American Bar Association”: 

The appeal has taken the form in most States of a letter 
prepared by the State Committee enclosing the pamphlet 
of the Special Committee describing the damage to the 
Inns and a subscription blank. 
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Because the project is an expression of vital things in 
which we of the JouRNAL profoundly believe and seek 
continually to stress at this crisis in the history of the 
world and our profession, we comment on the signifi- 
cance and circumstances of the Committee’s appeal and 
reiterate our earnest hope that the further responses 
will yield an adequate amount. The interest and the 
obligation typified by the proposed restoration of the 


Inns go far beyond ordinary manifestations of the faith 


and loyalties of our profession. They should be recog- 
nized as co-extensive with civilization itself. 

The Inns should not be considered nationally because 
of their site nor their restoration as a gratuity to 
England or merely as a token to our beleaguered 
brethren of the British Bar. The Inns are the shrine of 
our profession; they are the source of Anglo-American 
jurisprudence, the very cradle of our way of life. Liberty 
and rights of self-government according to law were not 
born with the American Declaration of Independence; 
constitutionalism antedated our Constitution; the 
privileges and immunities of our Bill of Rights were 
the common inheritance of Englishmen before they 
became the first ten Amendments to our Constitution. 
The fundamental principles upon which all our free- 
doms are based were formed and molded into rules of 
law by men trained in the Inns of Court. We cannot 
hark back too often to these origins and the spirit which 
then came into being. 

The American Revolution was but the continuation 
in the Colonies of the movement against tyranny, which 
we now call arbitrary power or totalitarianism, that had 
been carried to success in England. The establishment 
of an independent nation in America was not so much 
a revolution as it was the extension of that evolution of 
racial convictions which had been developing in Eng- 
land for centuries, and which had been given juridical 
statement by men of the Inns of Court. The rights for 
which the colonists fought, let us never forget, were 
championed in England by Edmund Burke, Robert 
Walpole, Charles James Fox, William Pitt and others. 
And five of the signers of the Declaration of Independ- 
ence, five of the representatives who adopted the Ar- 
ticles of Confederation, and five of the framers of our 
Constitution, had all been members of the Inns of Court. 

A common devotion to the rule of law as opposed to 
arbitrary will has united England and America and all 
English-speaking people whenever their way of life has 
been assailed by despotism, whether the despotism of 
royalists, dictators, Nazis, Fascists, or Communists. That 
doctrine of the supremacy of law and its implementa- 
tion came to us all from a common source—through the 
historic Inns—brought into existence by three causes: 

1. Magna Charta had separated the great Court of 
Common Pleas from the King’s person and retinue and 
had given it a permanent place at Westminster Hall; 

2. The King had prohibited the holding of law 
schools in London; and 

3. The Pope had forbidden the clergy to teach the 
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common law. 

The independence of the bishops and barons had 
been attributed to their familiarity with the law. But 
the royal and papal attempts to suppress that devotion 
to law led only to its greater concentration. The men 
of the law—judges, sergeants, and students—took up 
their abode in the vicinity of Westminster. Banished 
from London and denied the assistance of clergy as 
teachers, the profession established its own community 
east of the city and adjacent to the site of the Court. 
The judges, sergeants, teachers and students lived to- 
gether and found lodgment in the manor houses of 
the Earl of Lincoln and of the Baron Grey de Wilton, 
which became Lincoln’s Inn and Gray’s Inn. They also 
took over the quarters and churches of the Knights 
Templars which became Middle Temple and Inner 
Temple. These four great Inns and some lesser houses 
came to be what Blackstone recognized as “our judicial 
university”. 

It was due to the efforts of men of the Christian 
church that civil order was superimposed upon the 
feudal anarchy of the Dark Ages. Men of the church 
were the only educated men. In them the influence of 
classical humanism and Christian ethic met, and they 
examined the philosophy of law and the theory of state 
in the light of the teaching of a universal church. For 
hundreds of years the chief ministers of state and justi- 
ciars were bishops, deacons, or priests. Bracton, who 
wrote the first great work on English law, was a priest 
who had served for twenty years as a judge. It is sig- 
nificant that it was from that source that Coke quoted 
when he told James that the King was under God and 
the law. 

Has it come to pass in America and in our profession 
that these things have only an historical interest and 
are a matter to which we can be indifferent? The thing 
that is challenged today, and has been challenged for 
the last twenty-five years, is the concept and philosophy 
of law which was first conceived by classical phi- 
losophers, given political expression by Roman 
juris-consults, and then actually implemented by the 
bishop-priest justiciars. It became the very spirit of 
Anglo-American institutions and was woven into the 
fabric of our jurisprudence by the men who gained 
their devotion and spirit from association in the Inns 
of Court. The thing that is needed in this country 
above everything else is a revival of the professional 
spirit. Without a body of men consecrated to the 
supremacy of law, this country cannot preserve its own 
institutions and will not be able to meet the responsibil- 
ity which fate has imposed upon it. We should never 
forget that when the teaching and practice of the law 
became divorced from church and crown it was en- 
trusted to a profession which had been impressed by 
the highest ideals of the law and disciplined in a strict 
devotion to ideals of independence, security of tenure, 
and special training for their calling. Otherwise the 
theory of government subject to and limited by law 
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could never have been put into practice. 

Today men talk glibly of democracy, liberty, rights 
with strange prefixes—will-o’-wisp words which they 
relate to nothing fundamental and may mislead us into 
bogs of confusion and sloughs of despair. The dignity 
and worth of human beings, the true rights and im- 
munities which constitute our way of life, have no 
actual existence except in the law and what it vouch- 
safes. Their implementation depends wholly on an 
informed, independent, and consecrated judiciary. And 


such a judiciary depends on an independent and out-’ 


spoken profession which is actuated by and devoted to 
the ideals of Anglo-American jurisprudence. We of the 
sar discuss endlessly the improvement of the methods 
of selecting judges, but no method can be effective if 
there are no good and courageous men to be selected 
or none with the spirit which commands them to accept 
and serve. Our constitutionalism depends entirely on 
our professionalism. Only the ideals and spirit of the 
Inns of Court can give us a “priesthood of justice”. 

A generation that will not rebuild its shrines will lose 
its ideals. A profession insensible to the glorious origins 
of its vital principles and deathless spirit would become 
a decadent generation. To aid the rebuilding of the 
Inns of Court should be made a professional revival, a 
legal renaissance. In other and truly fraternal ways, our 
Association is being of humanitarian assistance to a 
number of lawyers in Britain and the Continent, whose 
extremity as to food, clothing, and other necessities of 
life, endangers their existence as members of an inde- 
pendent profession. Our committee headed by Jacob 
M. Lashly is helping them to meet practical necessities. 
There is room and need also for this project as to the 
Inns of Court. On page 954 of this issue is a blank 
which can be cut out or copied, in making a tax-free 
contribution. 

In urging lawyers to rally to this cause, we have not 
overlooked the economic plight of many of our mem- 
bers, oppressed by high taxes and inflationary office 
expenses and living costs. The Committee is asking 
only five or ten dollars apiece from lawyers. There are 
very many who can afford to give such an amount or 
more. Will those who enjoy a rich professional inher- 
itance from the valorous deeds and spirit of those who 
peopled the Inns of Court do nothing at all to preserve 
it and restore those shrines, at a time when present 
members of the Inns are again in the forefront of 
resistance to alien and destructive philosophies? 


uPrecedent and Certainty in Law and Life 


John Locke wrote long ago that the “Freedom of men 
under government is to have a standing rule to live by, 
common to every one of that society and made by the 
legislative power erected in it” (Two Treatises of Gov- 
ernment, Book II, Chap. 4, §22). Edmund Burke de- 
clared that “Men are qualified for civil liberty in exact 
proportion to their disposition to put moral chains 
upon their own appetities; in proportion as their love 
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of justice is above their rapacity; in proportion as their 
own soundness and sobriety of understanding is above 
their vanity and presumption; in proportion as they 
are more disposed to listen to the counsels of the wise 
and good, in preference to the flattery of knaves” (A 
Letter to a Member of the National Assembly, in Works 
(World’s Classics Ed., IV, 319). Friedrich A. Hayek, in 
his current Individualism and Economic Order, shows 
that individual liberty and welfare depend on the 
existence of legal as well as moral rules that can be 
understood and relied on by men to give bases of 
certainty to their lives and endeavors, “which, above all, 
enable man to distinguish between mine and thine”, 
and to “‘ascertain what is his and what is somebody else’s 
sphere of responsibility”. These considerations can be 
achieved only through some sense of certainty and con- 
tinuity in the rules themselves, in the changes from time 
to time made in them, and in the decisions made and 
followed under the rules by which men live. 

“Stare Decisis or Flexible Logic” is the subject which 
Ben Palmer discusses in this issue. Modern pragmatists, 
positivists, realists, and many other champions of the 
administrative process rather than the judicial, have 
tended to discount or bring into disfavor the doctrine 
of precedent as known to the common law. This general 
opposition to the respect of law Courts for precedent 
was summarized in President Roosevelt’s veto message 
when he returned to Congress the Walter-Logan bill 
of our Association in 1940. It should not be surprising, 
therefore, if judges appointed when the pragmatists and 
positivists were ascendant and rampant, show a greater 
disregard of precedent than did their predecessors. To a 
large extent the recent overturning of precedent and the 
substitution of “flexible logic” seem to stem from 
considerations such as those against which Edmond 
Burke inveighed. 

A great deal of our trouble has come from a mis- 
understanding of the true nature and function of stare 
decisis by both its adherents and its opponents. Some 
of its adherents construed the doctrine too narrowly and 
applied it mechanically, and its opponents then attacked 
the whole doctrine instead of its abuse. 

The true doctrine did not call for the blind following 
of precedent, but rather for the discovery and develop- 
ment of the principle which prompted the precedent. It 
required the same decision only for cases involving the 
same facts; otherwise it called for decision as far as pos- 
sible on the same legal principle, or by analogy. It was 
not averse to exceptions and variations where circum- 
stances required them. It was the law’s attempt to reach 
the golden mean between uniformity and flexibility, 
between stability and change, between stagnation and 
growth. 

To disregard precedent would be contrary to everyday 
practice of men generally. Men of good sense in all 
walks of life try to profit by the experience of others. 
Only fools depend entirely on their own. The wisdom 
of ages on this point has crystallized into a dozen or 
more aphorisms, such as: 
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Experience keeps a dear school, yet fools will learn in 
no other. 


It is costly wisdom that is brought by experience... . 
Learning teacheth more in one year than experience in 
twenty. 

Experience joined with common sense 

To mortals is a providence. 

The experience of our predecessors, however, should 
inform us but not put us in strait-jackets. To neglect 
that wisdom wholly would be folly. To follow blindly 
it and nothing else would be stupidity. Precedents are 
often cast aside when executives, legislators or Courts, 
wish to override distinctions “between mine and thine” 
and win the votes of the many by giving to them, in 
guise of law, orders or decisions, the property of other 
men of less power at the polls. 

Disregard of sound precedent would be not only 
contrary to general practice; it would be contrary to 
one of the basic and essential principles of Anglo- 
American jurisprudence upon which our way of life 
depends. Dean Pound says the following are “the three 
distinctively characteristic institutions of the Anglo- 
\merican system”: 1. The doctrine of judicial prece- 
dent; 2. Trial by jury; 3. The doctrine of the supremacy 
of the law. These institutions were established, not by 
legislation, nor by plebiscite, nor by the exercise of 
arbitrary will, but through the development and 
evolution of our legal system by judicial decision. Our 
law could not have had continuity of growth and de- 
velopment except for the doctrine of stare decisis. To 
undermine that doctrine would be to undermine one 
of the cornerstones of our political edifice. 

Under our constitutional system, moreover, an undis- 
criminating disregard of stare decisis by our Supreme 
Court in the interests of particular classes, groups, or 
philosophies has a peculiarly deleterious and disturbing 
effect. In ordinary operation, when a Court decision is 
out of harmony with current practice or popular opin- 
ion, it can be changed by legislation. Constitutional pro- 
visions and interpretations, however, can be changed 
only by the complex procedure of constitutional amend- 
ment. When the Court reverses established constitutional 
interpretations, or gives a construction to the Constitu- 
tion which its authors did not state or intend, the people 
have no ready remedy through action by Congress. The 
Supreme Court ought, therefore, to be unusually reluc- 
tant to set aside or change constitutional precedents 
which have become fixed in our political and social 
life. It is not the province of the Court to initiate 
political trends and policies. The authority to do that 
was vested in the Congress. It was only “the judicial 
power” that was vested in the Courts. And by that term 
the framers of our Constitution—and a more worthy 
group of profound and practical philosophers was never 
assembled—meant “judicial power” as it was then 
known to the Anglo-American legal system; and at that 
time it was definitely characterized by the three institu- 
tions mentioned above—the first of which was “the 
doctrine of judicial precedent”. 
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= The Atomic Energy Tie-Up 

The prospect for atomic peace through law was dimmed 
by the recent vote in the United Nations Atomic Energy 
Commission by which the majority agreed to suspend 


further discussions. Although the majority of the Com- 


mission had accepted the principle of international op- 
eration of atomic facilities, action had long been 
blocked by Soviet insistence on “national sovereignty”. 
That the harassed United States delegation should have 
initiated this action is understandable. Negotiation with 
the representatives of the Soviet Union can be peculiar- 
ly trying, and it appears that the Soviet delegation de- 
liberately avoided any serious effort to reach an atomic 
agreement in the absence of a general political agree- 
ment. It is undeniable that even if a formal consensus 
were arrived at on the international control of atomic 
energy, effective implementation during the current 
“cold war” could scarcely be expected. 

It seems unfortunate that the United States delega- 
tion took this step of abandoning activity on ihe United 
Nations Atomic Energy Commission. Three undesir- 
able consequences of the action can already be seen. As 
might have been expected, Soviet propagandists and 
apologists loudly proclaim that the United States is 
walking out on atomic energy discussions because it 
does nct sincerely seek international control; confusion 
has arisen because of the Soviet vote to continue dis- 
cussions which Soviet inflexibility alone has kept so in- 
effective. Another result is that the United States has 
lost an international arena, the United Nations Atomic 
Energy Commission, in which to present its views on 
atomic energy to the world. United Nations documents, 
such as Commission reports, are among the few publica- 
tions to cross the iron curtain where United States 
books and magazines are rare. 

Perhaps the most serious consequences of the suspen- 
sion of activity on the United Nations Atomic Energy 
Commission is the loss of valuable daily contact be- 
tween, not only the atomic energy personnel of the 
delegations of the United States and those of the rest 
of the Commission majority, but also the contact, grat- 
ing as it often is, between the majority of the Commis- 
sion and the representatives of the Soviet Union and 
its satellites. Very possibly the only way in which the 
essential soundness of the position of the majority on the 
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(Commission, as embodied in its Second Report to the 
security Council, can be driven home to Soviet policy- 
makers is through the persistent presentation of the 
majority view to the Soviet minority at repeated Com- 
mission sessions. Certainly it is futile to plan to present 
ihe majority plan to the Soviet people, even if it were 
possible, since they have no part in determining Soviet 
policy. Our only apparent access to the Politburo in 
respect to atomic energy is through their delegates on 
the United Nations Atomic Energy Commission. 

Regardless of when or under what conditions the in- 
evitable general political settlement takes place be- 
tween the United States and the Soviet Union, it is im- 
portant to reopen the atomic energy discussions in the 
United Nations and have the atomic aspect of that set- 
tlement outlined as far as may be feasible. 


WILLIAM TUCKER DEAN, JR. 
New York 2 





Editor to Readers 





Before laying down upon the completion of this issue 
the editorial pen and pencil which he has wielded for 
more than two years, your retiring Editor-in-Chief takes 
this means of expressing to members of our Association 
his heartfelt appreciation of their friendship, interest 
and support and their many kindly messages, particu- 
larly during the past three months, to which he has 
been unable as yet to make a personal response as he 
very much wished to do. Manuscripts and correspon- 
dence, too, have been somewhat neglected of late, 
regrettably, under the pressures of selecting and editing 
material for the recurring monthly issues. These matters 
will now receive attention as rapidly as can be. No 
one can serve as Editor-in-Chief of the JOURNAL of our 
\ssociation without becoming aware of his unforgettable 
gratitude and debt to the many whose assistance, 
patience and staunch support, even in the face of disa- 
greement at times, have made the burdens of the post an 
honor and a privilege. Your retiring Editor-in-Chief be- 
speaks for the friend of all of us who will be his successor 
at least an equal measure of confidence and support. 

* * * * * 

The foregoing does not mean that your retiring 
Editor-in-Chief expects to end abruptly and completely 
all writing for the JOURNAL. He has a few commitments 
which he hopes to carry to completion. Among these 
it may be well to mention now and here that he expects 
to finish and offer to the Board of Editors a sketch of 


Stephen S. Gregory, the great lawyer who was the 
54th President of our Association, the founder as first 
Editor-in-Chief of the JouRNAL as a monthly publica- 
tion, the father of the incoming Editor-in-Chief. This 
has been underway for months but could not be 
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completed while the monthly “grind” continued. Out- 
standing also is a promise to continue some supervision 
of the preparation of material underway in the series 
devoted to State judicial systems and the Chief Justices 
of State Courts—sketches as to the contents of which the 
Board of Editors will continue to have the final say. 
On one or two other projects underway he has pledged 
to his successor such assistance as may be desired. But 
the “treadmill” of monthly editing is ended. The Board 
of Editors has wisely put the office of Editor-in-Chief 
on a compensated basis, to enable the Editor-in-Chief 
to give to the work all the time needed and to give it 
in the Chicago office. The work done by members of 
the Board of Editors is extensive and invaluable; the 
full-time staff renders competent and devoted assistance; 
many members of the Advisory Board give freely of 
their time and judgment; but the work of the JOURNAL 
needs the improved and centralized organization it now 
will have. 
* * * * * 

September 21 brought the 81st birthday of Henry L. 
Stimson, probably the most distinguished of living 
American lawyers. Forty-two years ago he entered the 
service of the public as United States Attorney for the 
Southern District of New York, and made a_ notable 
record of achievements as a lawyer. In the intervening 
years he has held high posts under six Presidents and 
was in the Cabinet of three Presidents. Through it all 
he remained an independent lawyer, the head of a large 
and effective law firm, as vantage point from which to 
go forth when summoned to public service and to which 
to return gladly when his task was done. Although 
many of his countrymen have disagreed with and 
deplored some of the causes he espoused or countenanced 
in critical years, his own performance and the standards 
on which he insisted for his own work have shed great 
luster on the record of American lawyers in public 
service. Today truly one of our elder statesmen, his 
brethren of the Bar acclaim his accomplishments and 
wish for him many years more of happiness, health, and 
capacity to give wise counsel. 


* * * * * 


In recent action of the Senate of the United States 
there is reason for reassurance, on the part of those 
who believe it to be the high duty of federal Courts, 
including the Supreme Court, to insure to litigants the 
full measure of judicial review vouchsafed by law as to 
orders and decisions of administrative agencies in the 
Executive branch of government. It is dependably re- 
ported that during the sessions of the 80th Congress 
the Senate was unanimous—or so nearly so as to amount 
to unanimity—in opposition to the decision and rule of 
the Dobson case (320 U. S. 489), which was regarded 
as an instance of the “judicial abdication” of which Ben 
W. Palmer wrote so forcefully in our September issue 
(page 761). The issue of reviewability that was passed 
on in the Dobson case involved the Tax Court, an 
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agency in the Executive branch; and, as discussed in the 
article by George E. Ray and Oliver Hammonds in this 
issue (page 870), the Court exhibited its propensity 
for “judicial deference” to agency rulings and denied 
to persons aggrieved by a decision of the Tax Court 
any such extent of authentic judicial review as the 
Congress had plainly intended and provided as to 
agency rulings generally, in the Administrative Proce- 
dure Act and otherwise. The Senate unanimously in- 
sisted that in connection with the enactment of the 
new federal Judicial Code as described by Judge Maris 
on page 863 of this issue, a bill should be enacted to 
undo the ruling in the Dobson case and assure an 
adequate, substantial judicial review as to the Tax 
Court. The House of Representatives gladly accepted 
this provision, and President Truman signed the bill. 
This won another victory for the principle and practice 
of plenary judicial protection for the rights of persons 
and property, against arbitrary, unlawful or unfounded 
administrative action—a rule of right and justice for 
which our Association has long stood, and which Presi- 
dent Holman has stressed, in our September issue (page 
758) and again in this issue (page 927). 
* * * * * 


Another straw that shows “which way the wind is” 
may be found in what took place in the House of Dele- 
gates during our Seattle meeting. Some Bar Associations, 
notably the Association of the Bar of the City of New 
York, had initiated or supported in 1947 and early 
1948 proposals to amend the Constitution of the United 
“security” to the 
present number of Justices of the Supreme Court (34 
A.B.A.J.; January, 1948). These had been brought 
forward on the express ground that such measures would 
best be considered at a time when the Court was not 
under discussion or attack; the Association of the Bar 
Committee urged “the necessity of taking action to 
safeguard the Court at a time when its independence is 
not imminently threatened rather than at the time when 
the next attack is launched” (34 A.B.A.J. 2; January, 
1948) . After debate and with some division of opinion, 
the House of Delegates approved and recommended 
several of these proposals for amendment last February 
(34 A.B.A.J. 264 and 342; April, 1948). In the House 
in Seattle, a further proposal for similar purpose was 
offered, with the support of the Committee on Juris- 
prudence and Law Reform (with four members dis- 
senting) and the Committee on the Judiciary. This 
was a proposal to amend the Judiciary Article of the 
Constitution so as to fix the jurisdiction of the Supreme 
Court so as to put it expressly beyond control of the 
Congress, by providing that Court “shall have appellate 
jurisdiction in all cases arising under the Constitution 
of the United States, both as to law and fact, with such 
exceptions and under such regulations as it shall make’’. 
The proposal, particularly its last clause, aroused a 
volume of debate and opposition. The House refused 
to approve, and sent the matter back to the Committee. 


States so as to give constitutional 
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Various grounds of opposition were urged, but an 
underlying consideration seemed to be a disinclination 
on the part of many members of the House to vest 
the Court with power to make “such exceptions and 
regulations” as it sees fit and thereby to place its basic 
jurisdiction in some constitutional cases expressly be- 
yond the powers of the Congress. This point of view 
was manifestly a feeling, rather than a reasoned argu- 
ment, on the part of those staunch believers in an 
independent non-political judiciary who were actuated 
by it; but the opinion was significant, and the whole 
debate confirmed that the great Court is again the 
subject of very active discussion and differing opinions, 
as has appeared clearly from time to time in the Jour- 
NAL. There came to mind the statement or prophesy 
recently made to your Editor-in-Chief by a jurist in 
high place, one of the keenest American observers and 
analysts of trends. “We may as well face the fact”, he 
said, “that the Court is again under attack, and that 
another attempt will be made to deal with the Court by 
statute—to ‘pack the Court’, as the Bar called it before. 
The $64 question is: Will the Court have this time the 
backing of the Bar as the Court did in 1937? I see many 
signs that this time the lawyers will not rally to the 
defense of the present Court and the defeat of the 
legislation as they did before.” Your retiring Editor- 
in-Chief leaves this vital question for the serious 
thought of all members of our Association and does so 
in the spirit stated in our editorial, “Discussing Decisions 
of the Supreme Court” . (34 A.B.A.J. 584; July, 1948), 
which accompanied the first of Ben W. Palmer’s articles. 


* * * * * 


That a radical Left Wing movement in the guise of 
a political party, led or largely influenced by those who 
are or have been Communists or Communist sympa- 
thizers, can work and worm their way to power in gov- 
ernment among English-speaking peoples whose 
devotion to law and free enterprise is no less than our 
own, was brought forcefully home to members of our 
Association who visited Victoria and Vancouver, B. C., 
and other Canadian cities, in connection with our 
Seattle meeting. In the Province of British Columbia, 
for example, our members were received and enter- 
tained by a “coalition government”; the two great 
traditional parties of Canada, the Liberals and the 
Progressive Conservatives, had combined their forces 
several years ago, as the only means of preventing the 
control of the Province by the radical CCF (Cooperative 
Commonwealth Federation). In the Province of Sas- 
katchewan, the CCF is reported to be in control of the 
government. Even in the Province of Ontario, the CCF 
is now “the opposition” in the House of Commons, 
with the Progressive Conservatives in power and the 
Liberals in third place in the number of seats. All of 
which gives point, force, and warning, to Roscoe P. 
Thoma’s plea, published elsewhere in this issue, that 
no lawyer anywhere should hold back from taking an 
active part in the affairs and work of his party. 
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* * * * * 

Horace Russell, of Chicago, who was accorded the 
leading space in our February, 1948, issue (34 A.B.A.]. 
89) to set forth and argue the views he has been urging 
as to the national housing emergency, offered from the 
floor in the Assembly on the opening day of our Seattle 
meeting a lengthy resolution directed mainly at the 
JOURNAL, perhaps chiefly at the editorial in our August 
issue (page 704): “Congress Should Act for Adequate 
Housing”. Mr. Russell asked the Assembly and House 
of Delegates to adopt his resolution, which read in part 
as follows: 

WuereEAs, the House of Delegates of the American Bar 
Association, in Chicago, in 1948, passed a substitute resolu- 
tion which was intended to support private home owner- 
ship and private housing; and .. . 

WHEREAS, nevertheless, the AMERICAN BAR ASSOCIATION 
JouRNAL has repeatedly carried editorials which can be 
construed only as criticism of the Congress on this subject 
and has, in effect, urged a federal government public hous- 
ing program... 

‘THEREFORE, BE IT RESOLVED, That the American Bar As- 
sociation support private home ownership and the private 
ownership of rental housing, farms and other commercial 
real estate; and 

BE IT FURTHER RESOLVED, That the editors and manage- 
ment of the AMERICAN BAR ASSOCIATION JOURNAL be and 
they are hereby instructed to discontinue support of the 
public housing lobby. 

The Assembly’s Committee on Resolutions, to which 
Mr. Russell’s proposal was automatically referred under 
the Association’s Constitution, decided to recommend 
the referral of the resolution again to the Section of 
Municipal Law and the Section of Real Property, Pro- 
bate and Trust Law, which have held and expressed 
opposing views on the subject, although no substantial 
part of the membership of either Section has ever taken 
part in a debate and vote on the Section’s attitude. The 
Resolutions Committee’s recommendation was based 
on the fact that the action of the House of Delegates last 
February (34 A.B.A.J. 269; April, 1948) had supported 
the principle of private ownership of homes and con- 
struction by private capital, but had also favored gov- 
ernmental assistance where needed for low income 
groups in particular localities. It will be recalled that 
the unanimous action of the House in February was in 
adoption of a resolution drafted and agreed on jointly 
by the delegates of the two Sections with a representative 
of the Board of Governors sitting in. The recommenda- 
tion of the Resolutions Committee for referral was ap- 
proved and adopted by each the Assembly and the 
House of Delegates. 

The JourNAL has strongly and repeatedly called at- 
tention to the severe and continuing shortage of homes 
for our people at reasonable prices or rentals, and to 
the alarming consequences which the high costs and the 
dearth of decent living accommodations are inflicting 
on the home life and the well-being of millions of our 
people, particularly the veterans and the younger folks 
and their families. We have urged insistently that ade- 
quate remedial action be taken by the national govern- 


i. 


Editorials 


ment and by State governments, as speedily as possible. 
All this was, we believe, in the resolutions adopted by 
the House of Delegates. We have called attention to 
the fact that this acute and nationwide emergency has 
been caused largely by inflationary federal policies as 
to wages and prices, by collusion between contractors 
and labor organizations exempted from anti-trust laws, 
and by administrative failures to foresee and provide in 
time to meet the shortage of homes that was bound to 
arise when our sons returned from the war. Supporting 
the declared policy of the House of Delegates, we have 
believed that if the federal shortcomings could be over- 
come through relieving the desperate plight of the low- 
income groups in many localities, it could reasonably 
be hoped that the energy of private enterprise liberated 
and aided by the measures enacted by the 80th Congress 
could cope with the needs of other groups within a time 
not unreasonable. The views expressed in our editorial 
columns were endorsed and supported by a large ma- 
jority of the members of our very representative Ad- 
visory Board, at the time we referred to that body Mr. 
Russell’s argument and our reply (34 A.B.A.J. 89 and 
91; February, 1948). The JoURNAL has given no support 
to any “public housing lobby” or any “lobby” of real 
estate and financial institutions. 

The tenor of Mr. Russell’s resolution in the Assembly 
presents another issue to which we refer briefly: The 
usefulness of the JOURNAL to the Association, the pro- 
fession of law, and the American people, depends on the 
independence and vigor with which it is conducted by 
its Board of Editors with the counsel of its Advisory 
Board. The policies of the JOURNAL have been and 
should be those decided on through the deliberative, 
representative processes of the Association; we have 
advocated earnestly those policies as we have understood 
them, from having had some part in their formulation 
and promulgation. We have welcomed, and have freely 
published in our columns, all manner of criticism as 
well as commendation of particular editorials and 
articles published. That is every reader’s right. But the 
idea of an attempt to use the political and legislative 
processes of our Association to oppose particular edi- 
torials in the JouRNAL and to instruct and command 
its editors to follow a particular course and discontinue 
the publication of editorials that have been sincerely 
written in what was believed to be the public interest, 
is a provocative and disturbing manifestation, because 
it challenges the independence which the JouRNAL needs 
and must have to do its job. Happily, the further 
examination of the Association’s remedial stand for 
adequate housing need not be related to the attempt 
to impose an external control on the editorial policies 
of the Board of Editors, beyond their fealty and fidelity 
to the policies declared by the House of Delegates. 


* * « * * 


We of the JourNAL have lately asked the opinion and 
advice of all members of our representative Advisory 
Board as to whether our news and editorial columns 
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thus far this year have soundly treated the questions 
arising as to Communists and Communism in the 
United States and as to what should hereafter be the 
JOURNAL’s policy and attitude on the legislative and 
other proposals and our handling of further discussion 
of the subject in our columns. The responses, which 
came from lawyers, judges, law teachers, etc., in all parts 
of the country, have been most enlightening and helpful. 
Practically without exception they have sustained and 
commended the JOURNAL’s course and contents thus far, 
although naturally varying angles of emphasis and 
objective have been expressed as to the future, to the 
end that this magazine may make an informed contribu- 
tion to the prevalent public discussion and to public 
opinion of our time. The consensus was intended to 
be reflected fairly in the leading editorial in our August 
issue (page 696): “The Point Where Toleration Ends”. 
This statement has since been commended and endorsed 
by many of our members, at the Seattle meeting and 
otherwise. With it is now to be read and taken into 
account the debates which took place and the actions 
which were voted, in the Assembly and the House of 
Delegates in Seattle. These are reported in summary 
elsewhere in this issue and will be dealt with further in 
our November issue. 
© ~ & * * 

One of the most sagacious counsels that we received 
from members of our Advisory Board came from Fred- 
eric R. Coudert, of New York, who at the age of 77 
is still engaged in the active practice of his beloved 
profession but never lacks the time to advise and assist 
us from the vantage point of his great international 
experience and his keen interest in the effectiveness 
of the JouRNAL in behalf of objectives in which he 
profoundly believes. With permission granted at our 
request we quote from what he wrote us. After express- 
ing his difficulty in dealing with the matter “‘categoric- 
ally” and his own belief in “the Anglo-American system 
of free expression of opinion”, he went on to say: 

The problem, however, is one of how far we should ap- 
ply that system to those who are using tolerance for the 
purpose of destroying our Constitution, its guarantees and 
our free institutions. The practical answer to this is more 
difficult than the theoretic answer, but I think that so far 
the JouRNAL has handled the matter wisely. Our columns 
should be open to a fair discussion of the methods to be 
employed for carrying out the objective, which objective I 
take to be the maintenance of our Constitution and free 
institutions; and that a certain amount of restraint must 
be placed by law upon those who, with subversive intent, 
and with complete contempt for truth, carry on war against 
our governmental system. I see no reason why such persons 
or groups are not in reality guilty of what it is perfectly 
fair to call treasonable conduct—that is, a line of conduct 
intended to destroy by subterfuge and violence the Ameri- 
can system. Each piece of legislation should be subjected 
to scrutiny, so that the general rules of “due process of 
law” would be observed. 

Our distinguished adviser would not hold back from 
full and condign punishment for those who are found 
guilty according to American concepts of fair trial 
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according to law, and his words of warning from world 
experience should have weight in this hour. He said: 
No individual or organization should be considered 

guilty until that guilt was proved in legal fashion; but 
once shown to have been engaged in conspiring to over- 
throw the Constitution, I do not see why we should 
hesitate to subject such persons to the penalty which such 
completely disloyal and nihilistic conduct comports. I 
realize the difficulties of the situation, but recent history 
has taught that a very small minority who, without regard 
for accepted rules of morality or any consideration for 
human life, may be capable of subverting whole nations. 
This is a danger which we now know to be real and not 
merely theoretic. To close our eyes to the facts of history 
and to continue to permit such persons to carry on un- 
trammeled their activities could well lead in our case, as 
elsewhere, to the destruction of liberty and of those 
constitutional rights which have made this nation what 
it has been in the past and what we must insist that it 
shall remain for the future. 

“Views of Our Readers” in this and other recent 
issues reflects the grave and increasing concern of 
American lawyers that the imminent problems shall be 
dealt with adequately, promptly, and in a manner 
which is consistent with fundamental American ideals, 
but also adapted to meet and overcome the new tech- 
niques of Communist organizers and those who openly 
or covertly work with them or are used by them for their 
sinister purposes. 

*” * * * ~ 

Martin Popper, a member of the New York Bar, now 
a vice president and for years the secretary of the 
National Lawyers’ Guild, was reported in a dispatch 
to the New York Herald-Tribune on September 7, as 
having invited and urged the third Congress of the 
International Association of Democratic Lawyers, con- 
vened in Prague, Czechoslovakia, to send to New York 
a committee of lawyers from the sixteen nations repre- 
sented by Communist or Left Wing spokesmen, to ob- 
serve and “report to the world” the fate of the twelve 


indicted Communist Party leaders who are soon to go . 


on trial. He was reported as declaring that these indict- 
ments “mean the end of a government of limited 
powers” in the United States and that “It is the col- 
lective responsibility of the democratic lawyers of the 
world to take such steps as are in their power to 
prevent this destruction of civil liberties in the United 
States”. The plea of the representative of the National 
Lawyers’ Guild followed an address by Professor Alexei 
Denisov, a doctor of juridical science at Moscow Uni- 
versity, in which the latter declared, without rebuke 
from Popper and his associates in the NLG delegation, 
that “in 170 years only one member of the working class 
has been elected to the Congress of the United States”. 
Such a statement is and has been utterly baseless; it 
is refuted by the composition of each and every one 
of the eighty Congresses which have been convened 
since the adoption of the Constitution. “Working class 
representatives” in recent years in the Congress have 
included members in good standing in AFL unions 
and CIO unions; but they have been elected as Ameri- 










tic 
La 
on 
ed 
Jo 
tu 
as 
ar 
qu 
1Cé 
in 
na 
en 
in 
a 
sO 
n¢ 
ce 


o 
gc 
















cans representative of the free constituencies which 
chose them. In the United States a legislator or public 
iticial does not have to be a member of the Communist 
arty to be recognized as an American who has earned 
the right to speak and act as a representative of the 
working classes to which he belongs. As to Popper’s 
plea for Communist or Left Wing intervention in the 
lorthcoming trial of “top’’ Communists under indict- 
ment for overt acts against the government of the 
United States, he as a member of a New York law firm 
should be well aware that the accused will receive a 
scrupulously fair trial according to the American tra- 
dition and will be convicted only if they are clearly 
shown to be guilty according to the law and the evi- 
dence. ‘hese events of the Prague conference, assem- 
bled in the shadow of the tragic events which overthrew 
free government in Czechoslovakia without protest from 
Popper and his associates in the National Lawyers 
Guild, confirm the high duty of the organized Bar in 
every community to be unceasingly on guard against 
Communist maneuvers and the activities of Communist 
lawyers. These events also have a bearing on the pro- 
priety of the decision of the Board of Governors that a 
member of the Bar who states that he is, or is ascer- 
tained to be, still a member of the NLG from which 
many leading “liberals” resigned, should not be pres- 
ently admitted to membership in our Association. They 
would hardly find themselves in accord with the de- 
clared policies of our Association as to Communism 
and Communists, reported elsewhere in this issue. 
* * * * * 

In writing the JOURNAL for information as to the ar- 
ticle in our columns by Nat Schmulowitz (‘Liberty, 
Laughter and the Law”, 34 A.B.A.J. 360; May, 1948), 
on which the Saturday Evening Post based a leading 
editorial reprinted in our August issue (page 651), 
John Pearson, Managing Trustee of the Hanover Insti- 
tute at Dartmouth College, asked for information also 
as to the widespread interest which the Schmulowitz 
article aroused. He added, in a postscript, which we 
quote with permission: “I ask this because the psycholog- 
ical studies lead to new insight into human relations 
in a new light. The rather dismal current scene, inter- 
nationally and at more local points, might be bright- 
ened, it seems from our findings, if a better understand- 
ing existed of the part played by humor in getting 
along with folks. This is why the Schmulowitz article is 
so timely, from our point of view. Our study of the 
neglect of humor by American university education 
certainly raises a basic question about education. Thank 
goodness for leadership of such journals as yours.” 


* * * * * 


The passing of Chief Justice Hughes brings to mind 
the sentence which is most often quoted from his utter- 
ances: “We are under a Constitution, but the Constitu- 
tion is what the judges say it is.” The truth of this 


observation has a new and reminiscent meaning for 
members of the Bar today; it is perhaps natural that the 
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rest of the sentence is rarely included in the quotation: 
“and the judiciary is the safeguard of our liberty and of 
our property under the Constitution.” The famous dec- 
laration by the late Chief Justice is, we think, commonly 
ascribed to an address which he made after he had re- 
signed as Governor of New York and had served for 
some time as an Associate Justice of the Supreme Court. 
Our information has been that it was first made by him 
in extempore remarks on May 3, 1907, at Elmira, New 
York, a few months after he became Governor and be- 
fore he had served in any Court. On that occasion he 
discarded a prepared address to reply to John B. Stanch- 
field, a noted Elmira lawyer who had been the unsuc- 
cessful Democratic candidate for Governor of New 
York in 1900 and then had removed to New York City 
to become a leader among trial lawyers in the metrop- 
olis. Recognizing the verity of the first part of the 
famed avowal, American lawyers will hope for the eter- 
nal truth and force of the rest of the sentence. 
*“ ~ * * sl 

Striking illustration of the favorable public relations 
which are fostered, and the excellent nationwide pub- 
licity which often is obtained, when a committee of our 
Association does something of practical public interest, 
is afforded by a recent issue of Collier’s magazine, which 
devoted its leading article to “Traffic Traps for Tour- 
ists”. Featured in the first column on the first page were 
“hints” in the nature of specific advice as to “what to 
do when stopped for a traffic violation outside your 
State”. These were stated to have been “prepared espe- 
cially for Collier’s by members of the Traffic Court Com- 
mittee of the American Bar Association”. “Probably no 
Court is familiar to more people and subjected to more 
critical appraisal by them than the traffic Courts of 
America,” Tappan Gregory, president of the American 
Bar Association, was quoted as saying. “Our Associa- 
tion has sponsored an active program of improvement 
in every phase of this type of litigation.” 

President Gregory and Director James P. Economos, 
of the Committee, were quoted in the article which gave 
many vivid instances from many States of flagrant de- 
nials of justice and fair play by police officers and 
judges having jurisdiction over traffic violations—abuses 
which our Association is doing practical things to lessen 
and abolish. 

© *« - * *€ 

The Advisory Board of the JouRNAL, with the Board 
of Editors and two members of the Chicago staff, met in 
Seattle at luncheon on September 7, high in the tower 
of the Washington Athletic Club, as the guests of Lane 
Summers, Washington State member (34 A.B.A.]. 797; 
September, 1948) of the Advisory Board. Our “gastrono- 
mic host” welcomed most heartily the more than forty 
members present. As informal chairman, Judge Robert 
N. Wilkin, of Cleveland, presided over the conference 
as he did in Cleveland in 1947. More than half of the 
States were represented in the diversified group, which 
included federal and State judges, law school deans and 
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law teachers, and practicing lawyers from all parts of 
the country. Several problems of the operation, contents 
and policies of the JOURNAL were discussed and the 
views and suggestions of those present were elicited. For 
the Board of Editors, E. J. Dimock announced the res- 
ignation of the present Editor-in-Chief, the decision that 
the future of the JOURNAL requires that the post of 
Editor-in-Chief be put on a salaried basis and filled by a 
practicing lawyer who can give all necessary time to it, 
and the selection of Tappan Gregory, of Chicago, as 
Editor-in-Chief for the November and subsequent issues. 
* * * a * 

In publishing this month in our department devoted 
to international law the full text of the revised Draft 
Declaration on Human Rights now before the General 
Assembly in Paris, we have printed also the text (trans- 
lation) of the grounds assigned by the Soviet Union for 
its dissent and abstention on the final vote in the United 
Nations Commission on Human Rights. Our particu- 
lar reason for doing so is to enable our readers to see the 
tactics, psychology and phraseology of a Russian state- 
ment on such a subject. The Soviet Union uses much 
the same phrases as Americans do and professes to seek 





about the same objectives, in oblivious disregard of 

millions of prisoners held in “slave labor” camps, of 

uncounted Russians sent to die in Siberia when their 

submissive loyalty to the Communist Party became 

suspect, the shocking seizures of free governments in 

Central Europe. “By their fruits ye shall know them.” 
* * * * * 

The outcome of the Texas primaries for the Demo- 
cratic nomination for United States Senator, equivalent 
to election, is not beyond doubt at this writing; but 
the closeness of the count gives fresh emphasis to Roscoe 
P. Thoma’s plea, published elsewhere in this issue. 
With more than a million votes cast, fewer than 400 
votes, perhaps no more than 100, will decide a nomina- 
tion that may have momentous political and public 
consequences. No doubt hundreds, perhaps a thousand 
and more, of Texas lawyers did not vote, much less 
work, in the primaries of their party. The lawyer who 
plays bridge or golf instead of taking part in the local 
management and policies of his party organization, 
endangers the birthright of us all—the success of free 
government by the electorate—every voice and vote 
counts. 













Lawyers as Defenders of Basic Rights 


and Liberties of the People 


=" The legal profession is charged 
with the duty and responsibility of 
administering justice under the law. 
Daniel Webster said of justice that it 
is “the ligament that holds civilized 
beings together” and the “greatest 
interest of man on earth”. Justice— 
sure, equal and speedy for all—flows 
from liberty, which was the keystone 
on which our nation was founded 
and on which it has become the 
greatest country in the world. “The 
major problem of human society is 
to combine that degree of liberty 
without which liberty becomes li- 
cense.” The legal profession—lawyers 
and judges alike—thinks and acts 
always for solution of this problem 
in terms of human welfare and rights 
and the security and happiness of all 
the people. 

The continued existence of a civil- 
ized society is dependent on the 
proper administration of justice. 
Such an administration is a substan- 
tial part of the foundation of civili- 
zation as we know it. The primary 
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responsibility today of protecting 
and strengthening that foundation 
rests on American judges and lawyers 
—on you and me. Lawyers above all 
citizens should be eternally vigilant, 
and should resist all attempts to 
undermine our system of justice and 
our cherished liberty as established 
and ordained in the Constitution. 
We must see to it that no one scuttles 
the constitutional system which made 
our freedom, our system of justice, 
and our civilization, a reality. From 
its inception to its zenith as a world 
power, the government of the United 
States was conceived and formed, 
and has been shaped and directed, 
by lawyers. It is an everlasting monu- 
ment to the profession of law. You 
and I know that our republic will 
survive so long as—but only so long 
as—the public has confidence in and 
respect for our Courts and for the 
Bar and the administration of jus- 
tice. We tell the world that ours is 
a government of laws and not of 
men. It is up to us as lawyers to 


protect and preserve that great prin- 
ciple. 

We all have to concede that man- 
made law is not, and will never be, 
perfect or static. Law must grow 
and expand with the times. History 
records that oftentimes would-be 
dictators and others have sought to 
subvert, and have subverted, man- 
made law to their own personal lust 
for power, to the detriment of fun- 
damental rights of the people. Law- 
yers are trained and accustomed to 
see to it that those rights are pro- 
tected against invasion, whether by 
government or otherwise. That we 
sometimes fail because of individual 
or temporary situations should not 
deter us from our eternal task—seeing 
to it that the rule of law rather than 
the rule of force should be vouch- 
safed and preserved to our people. 

—From the address of Walter M. 
Bastian, of the District of Colum- 
bia Bar, on “Lawyers and the 
Public”, before the 1948 United 
States Judicial Conference for the 
Tenth Circuit 
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= During the twelve months I am to 
be your President, I shall address 
several thousand members of our 
Association face to face in meetings 
of State and local Bar Associations. 
Through this page in the JOURNAL 
I hope to be able to speak, and to 
bring a message, to each member of 
our Association in every month I am 
in office. Whether I can do so de- 
pends on whether you read this page 
each month. Some of you will recog- 
nize what you read here as made up 
in part of what you may have heard 
me say in your State and local Bar 
meetings. To any such, I point out 
that no very large percentage of our 
total members are likely to have 
heard a particular speech. In fact, a 
large proportion of our membership 
has never heard any speech by a 
President of our Association during 
the year he is in office. 


* * * * * 


The point to be made here is that 
the success of the work of any Asso- 
ciation year is largely dependent on 
the help and cooperation which the 
President receives from the whole 
membership. During our Seattle 
meeting I was deeply stirred by the 
many assurances by the members 
present that they were going home to 
work and to enlist the assistance of 
other members for carrying forward 
our principles and program. If those 
purposes are translated into twelve 
months of action in every home com- 
munity in which we have members, 
we shall be able to show results for 
our imperilled country and for our 
profession—both of which are endan- 
gered by the same sinister, insidious 


forces that are trying to undermine 
our republic. 


* * * * * 


To any member who has not yet 
read the statement which I made in 
the September JouRNAL (page 757), 
I express again my appreciation of 
the honor and the privilege of being 
the President of our Association. It 
is the greatest honor and opportunity 
of my life. With so many things that 
need doing and could well be under- 
taken by our Association, we are in 
for a difficult time in selecting and 
deciding what we shall actually try 
to do and stress. 

Our activities have been extended 
far ahead of our resources at present 
costs of doing things. We have many 
members who are able and willing 
to render outstanding service, but we 
have very limited funds as proceeds 
from dues and very limited Head- 
quarters facilities and staff. The pat- 
terns of our work will have to be cut 
down to fit the cloth we have. We 
cannot do everything we would like 
to try to do; we shall have to pick 
and choose the more important and 
feasible things for the present year. 
Our new Committee on Scope and 
Correlation of Work has a hard and 
important job of selection and plan- 
ning. No member should feel dis- 
appointed if we cannot give major 
emphasis to some project in which he 
is interested. Our needs are for much 
larger revenues and for an adequate 
Headquarters building, facilities and 
staff. We have lately had word of 
generous gifts, but they are for speci- 
fied purposes and are not yet avail- 
able. To do our full job will require 


more revenues from dues, and that 
means the obtaining of more mem- 
bers. You can do that. 


* * * * * 


I am not in favor of large-scale 
“membership drives” and “high-pres- 
sure” solicitations. They too often 
bring in members who do not stay 
with us, because they are not heartily 
in sympathy with what our Associa- 
tion is trying to do. Some are in- 
duced to join to see what they can 
get out of being members. What we 
need and want is members who join 
because they believe in what our 
Association tries to accomplish and 
so are willing to join in order to 
help. We ought to have 75,000 mem- 
bers instead of about 42,000. We can 
get several thousand more members 
during this year if every member will 
make himself responsible for trying 
to obtain at least one desirable new 
member. I ask each of you to do that 
as soon as you can, if you want to 
help your Association and make this 
an effective year of work. We can 
increase our work as the dues from 
new members add to our expendable 
revenues. Our immediate goal should 
be at least 50,000 members and a 
Headquarters building, facilities and 
staff to handle a membership up to 
75,000. If each of you individually 
will help by getting new members, 
we can avoid cutting down and can 
even plan for expanded work. 


* * * * a 


The obligation of the American 
lawyer does not consist solely of the 
faithful representation of clients. He 
must stand ready, fearlessly and un- 
selfishly, to rally to the defense of law 
as justice and of our kind of govern- 
ment and free institutions. As grave 
national and international issues 
arise, each of us must be ready, not 
only individually but also through 
organized Bar Associations of ade- 
quate memberships and resources, to 
defend and preserve liberty under 
law. Liberty under law means not 
only that your acts and mine shall 
conform to law, but that all public 
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officials from the highest to the low- 
est shall likewise conform to law and 
serve within the spirit and the in- 
tendments of our constitutional re- 
public. In recent years high public 
officials have too easily fallen into the 
habit of asserting that some crisis 
or emergency exists which justifies 
extraordinary and extra-legal pro- 
We have endured much 
through government by crisis. Al- 
most invariably it is sought to fasten 
these “temporary” expedients on us 


cedures. 


permanently. 
* * * * * 


The chief genius exhibited by our 
forebears in setting up the structure 
of our government was that they es- 
tablished, and intended to establish, 
a completely independent judiciary 
to which the citizen at all times 
might have free access—his day in 
Court—for review and redress of law- 
less acts, not only on the part of 
other individuals or groups of in- 
dividuals, but even by government 


itself. 

Without this free access to the 
Courts for independent and adequate 
judicial review, all our basic rights 
and freedoms become high-sounding 
“paper” declarations of things to be 
hoped for but dependent always on 
the will of a particular President or 
the particular majority for the time 
being in power. Most of the guaran- 
ties of the Constitution are for the 
protection of the individual citizen 
against the acts of Government offi- 
cials and for the protection of local 
self-government. If the acts of the 
executive department, or of the ma- 
jority in Congress, are not subject to 
full judicial review as to their con- 
stitutionality, legality, and conform- 
ance to fair play, the basic rights of 
the individual, and even of States, no 
longer exist as rights, since they are 
enjoyed only during the pleasure of 
executive or legislative fiat. To our 
profession belongs the privilege of 
advising the whole body of the citi- 
zenry as to its rights—on us is also 


1949 Ross Prize Competition Will Aid 


Survey of Our Profession 


®" The Board of Governors in Seattle 
approved the recommendation of a 
sub-committee consisting of Howard 
L. Barkdull, of Ohio, Alvin Richards, 
of Oklahoma, and William L. Ran- 
som, of New York, that the 1949 com- 
petition for the Ross Essay Prize of 
$2500, open to all members of our 
Association, shall be utilized to aid 
the survey of the present and future 
of our profession. After carefully 
considering several suggested sub- 
jects, the following draft by the sub- 
committee was selected and an- 
nounced to the Annual Meeting, 
with the hearty approval of Regi- 
nald Heber Smith, Director of the 

Survey of the Legal Profession: 
“What is the Proper Place and 
Function of the Lawyer in Society?” 
In elaborating on and explaining 
the subject, the sub-committee said: 
It is intended that this shall include 
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the place and function of the lawyer 
individually and through Bar Associa- 
tions in the United States, today and 
for the future, with particular empha- 
sis on constructive thinking and the 
proposals as to: 


1. The function of the lawyer in the 
relationship between the individual 
and the state. 

2. The lawyer’s relationship to gov- 
ernment. 

3. His work for clients. 

4. His participation and leadership 
in public affairs. 

5. Organization for making com- 
petent legal service available at mod- 
erate cost or free, for all who need it. 

6. The maintenance of: 

a. Individual opportunity. 

b. Basic rights. 

c. Private property and enter- 
prise. 

d. Our form of government as a 
constitutional republic, 

The author is at liberty to select all 
or any of the aspects of the lawyer’s 
functions here listed, as he may choose. 


the obligation of maintaining these 
rights through a resort to the Courts. 
We cannot stand by and keep silent 
when Courts “abdicate” this duty of 
reviewing the rulings of arbitrary 
agencies. This is one of many rea- 
sons why our profession is so essential 
to the functioning and continuance 
of free government. 


* * * * * 


A primary duty of our Association 
is to emphasize and re-emphasize, on 
every occasion and in every way, that 
the lawyer in each community is not 
only the best friend and counsellor of 
the rank and file of the people and 
the champion of their freedom to 
live their own lives in their own way 
as long as they practice fair play as 
to all other men, but that the lawyer 
is also the staunch defender of the 
basic principles of the Constitution 
and the form of government which 
assure and safeguard the liberties 
that Americans often take too much 
for granted. 


This is believed to be the most im- 
portant and fundamental subject 
which has ever been selected and 
submitted for thinking, research and 
written discussion by American law- 
yers, through the medium of the his- 
toric prize founded by the testamen- 
tary benefaction of the late Judge 
Erskine M. Ross, of California. It is 
hoped that an unprecedented num- 
ber of practicing lawyers, judges, and 
law teachers, will decide now to take 
part in the essay contest and begin 
their preparations for so doing. Ir- 
respective of the winning of the at- 
tractive prize, all essays submitted in 
the 1949 competition will be of assist- 
ance to those in charge of the Sur- 
vey and will be examined accord- 
ingly. The formal announcement of 
the conditions, etc., of the 1949 com- 
petition will be in the November 
JOURNAL. 
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‘THE GROWING PRACTICE of testa- 


mentary bequests to Bar organiza- 
tions for their work in the public 
interest was accentuated when the 
will of the late Chief Justice Hughes 
was offered for probate on Septem- 
ber 15. The sum of $25,000 was given 
to the Association of the Bar of the 
City of New York, $15,000 to the 
New York County Lawyers’ Associa- 
tion, and $15,000 to the Legal Aid 
Society of New York City. He had 
been the president of each of the 
three organizations. 
a os 

A NOTED JUDGE whose experience 
and standing entitle him to speak 
with great authority recently voiced 
his grave concern over the increase 
in crime, particularly among the 
young, and declared that he was “ap- 
palled” by the nature and extent of 
the crimes which came under his 
cognizance in Court. “You find mur- 
ders, attempted murders, robberies 
with violence, robberies of old and 
young people, robberies of both sexes, 
and women walking out at night on 
lawful business being assaulted”, he 
said. A recent report showed that 59 
per cent of the 20,874 persons con- 
victed of breaking and entering were 
boys and girls under seventeen years 
old, and 32 per cent of the 69,127 lar- 
ceny cases in which convictions were 
obtained were in the same age group. 
Compared with 1938, the figures for 
entering and breaking cases showed 
an increase of 93 per cent, but in the 
age group of those between seven- 
teen and twenty-one years the in- 
crease was 140 per cent. 

The distinguished jurist was not 
discussing the increase in juvenile de- 
linquency in the United States, where 
the retention of the capitalistic sys- 
tem and the prevalence of notions 
of economic and political freedom 
have been charged to be the causes of 








unrest and moral breakdown among 
the young people. The speaker was 
Lord Goddard, the Lord Chief Jus- 
tice of England under the Labor 
Government, at a dinner of jurists 
in Mansion House, London; and he 
was describing current conditions 
and trends in England and Wales— 
an increase in juvenile delinquency 
and crime that takes place at a pace 
almost as rapid as Britain’s socializa- 
tion of its industries and abandon- 
ment of free enterprise. “It is all 
very well to talk about the reforma- 
tion of the young criminal”, said the 
Lord Chief Justice, “but when in the 
Court of Assize you find such a state 
of affairs it really beggars descrip- 
tion.” It may be opportune to bring 
Lord Goddard’s statement to the at- 
tention af those who blame Ameri- 
can conditions upon our retention 
of the capitalistic system. Can it be 
that collectivism does not cure? The 
increase in juvenile delinquency and 
crime in both countries may be in 
part attributed to like factors—the 
rise and prevalence of philosophies 
which inculcate disrespect for the 
law and religion, flout the authority 
of the church and the family, and 
subordinate the God-given dignity 
and worth of the individual to the 
cupidity and selfishness of the mass 
of people taught to depend on gov- 
ernment for a living and for security. 


fee 





“By NO MEANS THE LEAST important 
of the many benefits which Seattle 
will derive from the current delibera- 
tions of the American Bar Associa- 
tion is an increased awareness of the 
importance of our judiciary,” said 
the leading editorial in the Seattle 
Post-Intelligencer on September 8, 
entitled “Every Voter’s Duty in Ju- 
dicial Election”. The editorial con- 
cluded by saying: “Lawyers, in daily 
contact with most of the candidates, 


are in a better position to judge their 
qualifications than the average lay- 
man—and the candidates favored by 
a majority of the Bar Association 
members are more likely to be the 
best fitted for judicial positions.” 


PLAQUES HONORING FOUR well-known 
legal and juridical personalities who 
once lived and worked near the 
United States District Court build- 
ing in the District of Columbia have 
been placed at appropriate nearby 
points. Exercises for the purpose were 
conducted in front of the Court 
building on June 21, with the Dis- 
trict of Columbia Bar Association 
taking part. Mr. Justice Harold H. 
Burton of the Supreme Court ex- 
tolled former Chief Justice John 
Marshall as “the founder and teacher 
of the Bar in the nation”. Justice 
Edward S. Delaplaine, of the Mary- 
land Court of Appeals, termed for- 
mer Chief Justice Roger B. Taney 
“an able, honest, and fearless Court 
justice, whose important services, 
since the bitterness of the Civil War 
has gone, are now unobscured by 
vilification”. Spencer Gordon, of the 
District of Columbia Bar Association, 
spoke on former Chief Justice Sal- 
mon P. Chase; William E. Leahy, 
also of the District of Columbia Bar, 
discussed Daniel Webster. Commis- 
sioner Guy Mason thanked the Co- 
lumbia Historical Society for the 
plaques, marking the home sites of 
the four distinguished lawyers, “on 
behalf of the District and the nation”. 


WHEN THE MunpT-NIXoON Sub- 
Committee of the Thomas Commit- 
tee interrogated Mikhail Ivanovitch 
Samarin, one of the Russian teach- 
ers who figured in the sensational 
international incident which re- 
vealed the attitude of at least some 
Russians toward return to the Soviet 
Union after they have seen at first 
hand the freedoms and oportunities 
enjoyed in the United States, the fol- 
lowing took place, according to the 
official transcript as reported by the 
New York Times on August 13: 


Mr. Mundt: Why did you wish to 
have the subpoena served on you by 
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this committee? 

Mr. Samarin: Because my family 
(Mrs. Samarin and three young chil- 
dren) and I do not want to return to 
the Soviet Union, because my wife and 
I renounced our Soviet citizenship and 
because I want to speak openly and 
truthfully before an official American 
body about the activities of the Soviet 
dictatorship and the conditions of life 
of the Russion people under it. 

Mr. Mundt: Now that you have 
made this statement to the committee, 
what would happen if you should now 
return to Russia? 

Mr. Samarin: My wife and I would 
be shot or sent to a concentration 
camp for life. 

The answer was based on provisions 
of an order of the Central Executive 
Committee of the USSR of No- 
vember 27, 1929, which Chairman 
Thomas said had been reprinted in 
1947 as an appendix to the text of 
the Soviet Criminal Code. It dealt 
with persons who had refused to re- 
turn to the Soviet Union after being 
on foreign assignment. American law- 
yers with their traditional abhor- 
rence of ex post facto laws, forbid- 
den by our own Constitutions, should 
note and long remember the last 
paragraph of this cruel proscription, 
as translated for the Committee by 
Dr. V. Gsovski, Chief of the Foreign 
Law Section of the Law Library of 
the Library of Congress: 

1.... The refusal by a citizen of the 
Soviet Union, who is an official of a 
Government agency or enterprise of 
the USSR active abroad, to comply 
with the request of the organs of the 
governmental power to return to the 
confines of the USSR shall be regarded 
as a flight to the camp of the enemies 
of the working class and the peasantry 
and shall be qualified as treason. 

2.... Persons who refuse to return 
to the USSR shall be declared outlaws. 

3....Outlawing shall entail: 

a....Confiscation of all property 
of the convicted person; b.. . . Shoot- 
ing him to death within twenty four 
hours after the identification of his 
person. 

eee All cases of a similar type shall 
be tried by the USSR Supreme Court. 

5.... The name of the outlawed 
person shall be communicated to ail 
executive committees of the (local) 
Soviets and the agencies of the OGPU 
(secret police, now known as the 
NVKD). 

6....The present law shall have 
retroactive power. 

Yet there are those who urge, prac- 
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tice, and carry guardedly into effect, 
their belief that American Courts 
and legislation can and should learn 
and gain much from the Soviet sys- 
tem of so-called law. 
<> 
THAT STAR ATHLETES tend to be- 
come lawyers was the thesis of Royal 
Brougham, top sports columnist of 
the Seattle Post-Intelligencer in “The 
Morning After” for September 7, in 
which he extended hearty welcome 
to visiting lawyers and the “lot of 
prominent athletic personalities” in 
Seattle for the Association’s Annual 
Meeting. Brougham went on to say: 

Retiring President Tappan Gregory 
is one of America’s greatest fishing au- 
thorities and a past president of the 
Izaak Walton League while Eddie 
Egan is a a former Olympic Games 
boxing champion and New York Box- 
ing Commission chairman. 

There is a sprinkling of ex-All 
American track, crew and _ football 
men here with the barristers, despite 
the rumor that all great football play- 
ers major in auto repairing and sweep- 
ing up leaves on the campus lawn. 

The legal profession has contribu- 
ted mightily to athletics, including old 
persimmon-pussed Judge Landis, who 
cleaned up baseball with an iron hand. 

Last time we saw Eddie Egan was in 
a pelting rainstorm in London several 
weeks ago, when we promised Lawyer 
Eddie a nice sunny week in Seattle 
when he came west with the disciples 
of Blackstone. ... 

Egan has a soft spot in his heart for 
President Holman. A Rhodes scholar 
himself, it was the Seattle man who 
backed Egan for his Oxford scholar- 
ship, thereby affording Eddie his op- 
portunity of cultivating an English 








accent. 
To prove his point that many 
college athletes become lawyers, 


Brougham proceeded to pick an All- 
Lawyers football eleven from former 
players of the University of Wash- 
ington alone, headed by the famed 
“Chuck” Carroll, now of the Seattle 
Bar, and declared that “the following 
imposing elevens could just about 
wallop a team of grads in any other 


profession you could name”: 
First TEAM 


Wee Coyle, Seattle QB 
Chuck Carroll, Seattle HB 
Mel Mucklestone, Chicago HB 
Bill Charleston, Seattle FB 


Warren Grimm, Centralia 
Pete Husby, Everett 
Polly Grimm, Centralia 
Bill Grimm, Los Angeles 
Jimmy Bryan, Bremerton 
Ralph Nichols, Seattle 
Pat Jessup, Bellingham 


Qeod 4a 


SEconD TEAM 


Charley Smith, Seattle QB 
Irv Dailey, Everett HB 
George Guttormsen, Seattle HB 
Frank Griffith, Seattle FB 


Don Abel, Elma E 

Ben Ohnick, Manila E 

o Patton, Seattle T 

eke Clark, Seattle A 

Mike Hardy, Seattle G 

Bill Severyns, Seattle G 

Chalmers Walters, Yakima c 
RESERVES: Bob Abel, Tacoma; Squeek Hynd- 
man, Hoquiam; Tom Alderson, Dode Brinker and 

Walter Wand, Seattle. 


Columnist Brougham concluded 
his greeting: 

So it’s a right royal welcome to the 
legal profession. There is much kid- 
ding about ambulance chasers and key- 
hole operators among the barristers, 
but they are pretty important and 
necessary people for without newspa- 
per lawyers, who would keep the 
Morning After editor from being 
jailed for libel? 
Probably a dozen other States 

could list all-lawyer elevens which 
would give this All-Husky combina- 
tion a tussle. And we think of fine 
lawyers who once were stars of col- 
lege baseball, rowing, basketball, 
track, hockey and lacrosse. 

<>- 

IN THE SovieT ARMY newspaper 
Red Star, according to the United 
Press on August 18, Professor S. A. 
Tokarev published an article of of- 
ficial significance, to the effect that 
there still is a survival of religious 
faith in the Soviet Union that must 
be stamped out by “systematic, sci- 
entific, anti-religious propaganda”. 
This survival, he said, has resulted 
in “great harm to our cause, hamper- 
ing the triumphal progress toward 
Communism. The struggle with vari- 
ous prejudices and superstitions is 
the most important task in the . . 
struggle for the triumph of Com- 
munism in the USSR”. 

Professor Tokarev restated the So- 
viet Union’s constitutional provision, 
quoted and commented on in our 
editorial on the McCollum decision 
(“No Law But Our Own Preposses- 
sions”’?, 34 A.B.A.J. 482; June, 1948), 
for freedom of anti-religious propa- 
ganda, which he in effect argued 
should amount to “freedom from 
religion”’. 








<e)>—————_—— 





FREEDOM OF SILENCE, freedom to 
listen or not to listen—what Mr. Jus- 
tice Frankfurter called “the precious 
freedom of privacy”—seems to be 
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finding a champion, and a possible 
means of still lawful protection, in 
the City of Los Angeles, despite the 
Supreme Court’s decision unsettling 
the law and tearing down safeguards 
as to sound-trucks and loud-speakers 
at least for the duration of the pres- 
ent national campaign (see “Strik- 
ing Down the Communities’ Self- 
Protection”; 34 A. B.A. J. 589; July, 
1948). Assistant City Attorney Wil- 
liam H. Neal has advised the Los 
Angeles City Council that the Parks 
and Recreation Commission may 
lawfully be given power to set aside 
reasonably adequate public-speaking 
areas in some city parks and prohibit 
outright such invasion of privacy in 
other parks, areas and places. The 
idea may be worth trying in com- 
munities now suffering annoyances 
loosed by the Supreme Court’s rul- 
ing. In the Lockport case, the city 
had set aside just such an area for 
public discourse with or without the 
aid of sound-trucks, but had specified 
that a permit be obtained from the 
chief of police for their use in other 
parts of the park. 


© 
IN THE SEATTLE Post-Intelligencer 
for September 16, Benjamin M. Le- 
vine of that city wrote under “Bou- 
quet for the Bar” in “Voice of the 
People”: 

The creative and constructive per- 
formance of the American Bar Associ- 
ation convention held in this city will 
have a lasting, beneficial effect on our 
city, State and nation, not only in its 
work well performed, but most impor- 
tant in the character and capacity of 
its membership. 


———E— 

CHIEF JUSTICE RossMAN, of the Su- 
preme Court of Oregon (34 A.B.A.]J. 
364; May, 1948), as Chairman of the 
Section of Administrative Law, has 
announced supplemental rules as to 
manuscripts to be submitted in that 
Section’s prize essay competition as 
to State administrative law (see an- 
nouncement on page 971 of this is- 
sue). The supplemental rules are as 
follows: 

The rules regarding the contest are 
simple and require primarily that an 
entrant be a member in good standing 
of the American Bar Association and 
that he submit an essay, not previously 
published, on the administrative law 
of his State. Requirements as to length 





restrict the essay to 4000 words includ- 
ing quoted matter and citations in the 
text. Footnotes or notes following the 
essay need not be included in the 4000 
word computation. 

The manuscript should be submitted 
in triplicate, typewritten, double- 
spaced (footnotes or notes following 
the essay, however, may be single- 
spaced), on one side of plain white 
paper, letter size (814”x11”), and 
mailed as first class matter, without 
folding, on or before December 31, 
1948. The total number of words on 
each page of the text should be typed 
on the bottom of the page of at least 
one copy. There should be no identify- 
ing mark on any page of the essay 
manuscript. All copies of the manu- 
script should be sent to Miss Patricia 
H. Collins, Assistant Solicitor Gener- 
al’s Office, Washington 25, D. C., with 
a cover sheet identifying the writer 
and his address with the title of the 
essay. The entry will then be assigned 
a number to be identified and re- 
corded by Miss Collins, and the essay 
will be forwarded to the judges. After 
the winner has been chosen, the num- 
ber of his entry will be certified and 
his identity revealed to the judges. 
The Section committee in charge 
of the contest has appointed a local 
chairman in each State, whose func- 
tion it will be to stimulate interest in 
the competition and supply contest- 
ants with needed information. The 
name of the local chairman in any 
State may be obtained from the 
chairman of the Section’s committee, 
Omar C. Spencer, Yeon Building, 
Portland 4, Oregon. 

i 

THE SCHOOL oF Law of the Uni- 
versity of Southern California will 
conduct an Institute on Federal Tax- 
ation in its Auditorium on October 
20-22, with three sessions daily. The 
Institute will be a forum where at- 
torneys, accountants, executives and 
others interested in taxation can at- 
tend lectures on current problems in 
the tax field, enter into discussions 
and exchange information. The se- 
lected topics are of practical impor- 
tance to tax practitioners, such as 
property settlement agreements and 
alimony in community property 
States; recent developments in family 
partnership law and other assign- 
ment of income problems; tax con- 
sequences of the taking of title by 
husband and wife in different types 
of co-ownership; the preparation of 
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estate and gift tax returns and the 
administration of estates; tax fraud 
and voluntary disclosures; important 
differences in federal and State taxa- 
tion of income; problems incident to 
the sale of a going business; recent 
developments of the business pur- 
pose doctrine in reorganizations and 
recapitalizations; income tax prob- 
lems of the oil and motion picture 
industries; drafting a testamentary 
trust under the Revenue Act of 1948; 
and the responsibility of a tax prac- 
titioner to his clients. 

Two evening panel sessions will be 
devoted to the taxation of life insur- 
ance used for business purposes, and 
the relative tax advantages of part- 
nerships, corporations, and sole pro- 
prietorships. The final session will 
be a dinner at which Secretary of the 
Treasury John W. Snyder will speak. 
Other speakers outside the Los An- 
geles area include William A. Suth- 
erland, Chairman of our Associa- 
tion’s Section of Taxation, and Pro- 
fessor Stanley S. Surrey, formerly tax 
legislative counsel for the Treasury 
Department. 

a 

A SUCCINCT STATEMENT of a con- 
sidered view which needs to be taken 
into account in present-day American 
discussions, although not to be uti- 
lized as shield for the covert and the 
guilty, is contained in the statement 
issued from an institute recently held 
in St. Louis on “Judaism and Civil 
Rights”: 

The government has a proper con- 
cern for the loyalty of its employees, 
and a grave concern where strategic 
positions are involved. In administer- 
ing a program to assure such loyalty, 
however, it is essential that certain 
safeguards be scrupulously observed: | 
(a) There must be no identification 
of unconventional or unpopular opin- 
ions with disloyalty; (b) Guilt by as- 
sociation must not be recognized as 
sufficient; (c) The procedures must 
give the greatest, not the least, possi- 
ble protection to the employee. We 
are entitled to loyal public servants; 
but in the effort to discover those few 
who may not be such, we must not 
destroy the morale and the spiritual 
and intellectual freedom of the great 
body of devoted government workers. 
Government is the great exemplar in 
our society, and can provide a model 
of fairness or of ruthlessness. 
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* In a place of honor on the speak- 
ers’ dais at our Association’s Annual 
Dinner, held in the Civic Auditorium 
in Seattle on September 9, was the 
tall, genial, kindly, gaunt figure of 
Judge RONALD, who joined our As- 
sociation in 1908, who has been for 
nearly forty years a judge of the Su- 
perior Court of King County, State of 
Washington, and now in his ninety- 
fourth year is reputed to be the 
oldest State Court judge in active 
United 
States. He has held this seniority 
since October of 1943, when took 
place the death of his friend, Judge 
W. J. Kneeshaw, of North Dakota, 
at the age of eighty-nine. Among 
federal judges, the oldest in active 
service is United States District Judge 
Tillman D. Johnson, of Salt Lake 
City, Utah, whose age is ninety (see 
34 A.B.A.J. 136; February, 1948) . 
Not only is Judge RONALD continu- 
ing to fulfill his duties on the bench, 
but in the September 14 primary he 


service anywhere in the 


polled more than twice the votes 
obtained by any candidate against 
him for Position No. 8 on the bal- 
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lot for Superior Court judge. Had 
he polled a majority over all oppo- 
nents, he would thereby have been 
under Washington’s non- 
partisan system for nominating and 
He and his next- 


elected, 


electing judges. 
ranking opponent will contest for 
the place at the November election. 

We take the space here to tell 
something of the career of this rug- 
ged jurist, because it typifies the 
experiences of lawyers of earlier gen- 
erations in blazing the trails for our 
profession today—experience which 
our younger lawyers should never 
forget in this era when their difficul- 
ties are at least different. 

Born in April of 1855 to Scotch- 
Irish parents on a farm at Caledonia, 
Washington County, in the Ozark 
Mountains of Missouri, sixty miles 
south of St. Louis, RONALD worked 
on a farm until he went at the age 
of eighteen to the North Missouri 
Normal School from which he was 
graduated two years iater. With $150 
which he borrowed from an uncle, 
he set out for California by way of 
Omaha, on an emigrant train early 
in July of 1875. After difficulty in 
finding a job as a teacher in Cali- 
fornia and with only fifteen cents to 
his name, he was hired in a mountain 
school in Danestown, Placer County, 
California, to receive $475 for eight 
months with the privilege of board- 
ing at various farm houses without 
cost to him. On July 4, 1875, he 
borrowed a copy of Blackstone and 
began reading law. In 1877 he sent 
for Rhoda Coe, his boyhood sweet- 
heart in the Ozarks, and they were 
married. He studied law in the eve- 
nings, and in 1882 he was admitted 
to the Bar of California, having 
meanwhile succeeded to the position 
of principal of the elementary school 
in the town of Lincoln in Placer 
County. 

From a traveling evangelist, Ron- 
ALD heard of the beauty and pros- 
pects of a little village known as 
Seattle, on Puget Sound, and he de- 
termined to seek his fortunes there. 
In the summer of 1882, he and his 


wife and child embarked on the 
packet steamer George W. Elder for 
the six-day voyage to Seattle, then a 
town of 4300 people with forty-four 
lawyers. There he formed a law 
partnership with W. D. Wood, an- 
other newcomer. They rented space 
in a real estate office and tried to eke 
out a living by selling lots and prac- 
ticing law on the side. Their total 
receipts for the first month were 
$2.50, and Wood withdrew from the 
firm. RONALD stayed on, sold an oc- 
casional lot, tried an infrequent case 
before a justice of the peace and kept 
books for a meat market for $20 
a month and his meat bill. Seattle 
was then “a tough town”. Judge 
RONALD says of the era: “When I 
was appointed deputy prosecutor in 
1883, I declared war on panderers 
and plug uglies. They threatened 
to get me, and on one occasion did 
poison me; but I got well and we 
after them harder than ever.” 

In 1885 he was made district at- 
torney for King, Kitsap and Snohom- 
ish Counties, at a salary of $75 per 
month with additional compensation 
so that the total was $125. He 
formed a law partnership with Sam- 
uel H. Piles, later United States Sen- 
ator and Minister to Colombia; they 
built up a lucrative practice. RONALD 
was elected mayor of Seattle in 1892. 
He says: “I served 102 years as mayor. 
It really was only two calendar years, 
but it seemed like 102 long, bitter 
years.” Many oldtimers recall Ron- 
ALD as Seattle's tallest lawyer; he was 
often in hot legal battles with Judge 
Burke, who was Seattle’s shortest. 


RONALD’s next law partnership was 
with Judge Richard A. Ballinger, 
later Secretary of the Interior under 
President Taft, Alfred Battle and 
Robert Hurlbert. In 1900 RonaLp 
lead the Democratic ticket as its 
candidate for Congress, but it was in 
a period when any Democrat in 
Seattle was doomed to defeat. Ron- 
ALD served for several years as regent 
of the University of Washington and 
several more years as a member of 
the Seattle School Board. In 1907 he 
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and his wife made what he believes 
to have been the second trip which 
anyone made by automobile from 
Seattle to San Francisco. It was in 
his new “White Steamer’, and took 
twenty-one days. He was one of the 
leaders in the good-roads movement, 
and was in 1908 the president of the 
Seattle Automobile Club. 

In 1909 RONALD was appointed a 
judge of the King County Superior 
Court, by a Republican Governor. 
He has ever since been re-elected 
whenever his term expired, and has 
devoted himself conscientiously and 
capably to his judicial work despite 
advancing years. 

When he was ill for a month in 
1939, he held Court at times in the 
apartment in which he has lived in 
a downtown hotel since the death of 
his wife in 1923. In 1941, the at- 
torneys for both sides in a case on 
trial before him offered to take him, 
then eighty-six years old, to the place 
of an accident at 6th Avenue West 
and West Garfield Street in Seattle, 
so he could familiarize himself with 
the accident scene before ruling on 
any questions arising. “I thank you 
gentlemen for your offer,” he replied, 
“but there is no need of my going 
out there. You see, I cut the first tree 
felled in that district to build a house 
—my own home.” 

In October of 1941, in an address 
to law graduates being sworn in as 
members of the Bar, Judge RONALD 
referred to the fact that he had al- 
ready lived in the administration of 
eighteen of the country’s thirty-one 
Presidents, and declared that false 
doctrines and “isms” were not the 
real menace to the nation but that a 
spirit of “growing intolerance” con- 
stituted a grave danger to the Ameri- 
can way of life. “I have no fear of 
any doctrine so long as reason is left 
free to combat it.”” When he became 
a great-grandfather in 1938 for the 
sixth time he wrote a poem of forty 
lines to commemorate the event, and 
added: “I expect to live to see that 
baby married and give me a great, 
great grandchild.” 

Judge Ronatp has repeatedly de- 
clared his hope and purpose “to re- 
main on the bench just as long as I 











can faithfully perform the duties as- 
signed to me’. In 1945, on the occa- 
sion of his ninetieth birthday, he 
said: 

The gods have been pretty good to 
me and I know that. According to the 
nature of things, I can’t last many 
years longer but I am looking forward. 
The older I grow the more I am anx- 
ious to find pleasure doing something 
useful. .. . All I want is to stay on the 
bench so long as I can do my share. 
When I can’t carry my end of the 
load I am through. 

There is a story, perhaps apocry- 
phal, of that occasion. Some of his 
friends of the bench and Bar went 
back to the records of a complicated 
case which was one of the first he 
had tried and decided, then more 
than thirty-five years before. For his 
entrapment, they took the essential 
facts, dressed them up in a very dif- 
ferent setting, and gave him a state- 
ment of the case, to see if he would 
decide it the same way. He quickly 
recognized the case and the issue 
despite the disguise, decided it the 
same way as he had done before, 
and cited his own prior ruling as 
authority on the point. 


Henry Anderson 
FENN 


=" The University of Florida’s flour- 
ishing College of Law has a new 
Dean this fall—an experienced teach- 
er of law who has had good exper- 
ience also in the active practice of 
law, one whose fidelity has been 
proven to be to the all-around edu- 
cation and training of law students 
primarily to take their places effec- 
tively in the work of law offices and 
then to fulfill their part as good 
citizens in politics anc. public affairs 
from the vantage point of their 
standing as lawyers in their home 
communities. 

FENN was born in St. Joseph, Mis- 
souri, in 1909, where his father was 
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a Y.M.C.A. secretary-director. He is 
a nephew of Colonel Henry W. An- 
derson, of the Virginia Bar (Rich- 
mond), a nationally-known lawyer 
who formerly was one of the receivers 
for the Seaboard Airline Railroad, 
and now chairman of the board of 
the Seaboard. 

FENN’s family moved to Norfolk, 
Virginia, where he was graduated 
from Maury high school—later from 
Phillips Academy at Andover, Mas- 
sachusetts, in 1928; Yale University 
(B.A. with orations) in 1932; and 
Yale Law School in 1935. He then 
entered the office of Larkin, Rath- 
bone and Perry, in New York City, 
and was associated with that firm 
until 1941, having been admitted to 
the New York Bar in 1938. 

In 1941 FENN returned to Yale for 
graduate work in the Law School, 
preparatory to teaching and admin- 
istration. The following year he be- 
came Assistant Dean of the Yale Law 
School, which post he held until last 
year. Successively he was also an 
instructor (1942-44), assistant pro- 
fessor (1944-45), and associate pro- 
fessor (1945-48). In those capacities 
he taught courses in wills, trusts and 
gifts; administration of decedents’, 
and trust estates; legal research; and 
legal profession. He earned and held 
the respect and regard of his students 
because of the practical quality of 
his teaching. 


Louis Stephen 
ST. LAURENT 


Karsh 


® One of the foremost lawyers of 
Canada, a former President of the 
Canadian Bar Association, a staunch 
champion of cooperation between 
the lawyers of Canada and the 
United States, has been chosen by 
the National Conference of the Lib- 
eral Party in power as its new leader 
and before the end of the year, prob- 
ably in November, will become the 
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Prime Minister and head of the 
Canadian government under its par- 
liamentary system. 

Prime Minister W. L. MacKenzie 
King, who is retiring after an un- 
precedented tenure in the post, has 
gone to Paris to head the Canadian 
delegation in the momentous meet- 
ing of the General Assembly. This 
leaves St. LAURENT, now Minister of 
External Affairs in the King Govern- 
ment, as its acting head as well as 
leader of the Liberal Party. When 
King returns, the 66-year-old former 
corporation lawyer will take the 
reins. 

Born of a French-Canadian father 
and an Irish-Canadian mother, Sr. 
LAURENT personifies Canada’s _bi- 
lingual citizenship; he was chosen as 
the best man to hold together a 
dynamic, growing nation of diverse 
racial, religious and sectional view- 
points and interests. “Unity, Secur- 
ity, Freedom” was the chosen key- 
note of the party convention which 
selected St. LaureNT. He is no 
stranger to American lawyers, having 
had much contact with them during 
his days at the Bar, having attended 
and addressed the Annual Meeting 
of our Association in Chicago in 
1930, and having worked in friendly 
fashion with our Association’s repre- 
sentatives during the San Francisco 
Conference of the United Nations 
and during meetings of the General 
Assembly at Lake Success, Long Is- 
land, where he headed and led the 
Canadian delegation. 

Courtly, scholarly, grey-haired, 
brown-eyed, St. LAURENT has great 
personal charm and speaks eloquent- 
ly in French or in English. The son 
of the keeper of a country general 
store in Quebec province, he is in 
religion a Roman Catholic and in 
social philosophy the leader of the 
right wing of the Liberal Party, an 
outspoken foe of Communism and of 
Russian aggression and at least a 
skeptic as to socialization, although 
he has supported social security 
measures. He will be Canada’s sec- 
ond French-Canadian Prime Minis- 


ter, successor to the tradition of the 
great Sir Wilfrid Laurier. “I see no 
reason why the French and English 
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shouldn't get along well together 
in Canada,” he said, on taking the 
party leadership. The Dominion has 
4,000,000 French-speaking citizens 
and 8,000,000 English-speaking citi- 
zens, with a lot of other races thrown 
in for good admixture. St. LAURENT’S 
internal problems may be delicate 
and difficult, as many of his French 
fellow-citizens believe the British get 
the breaks. 

A more detailed sketch of Sr. Lav- 
RENT’S career was in 33 A.B.A.J. 488; 
May, 1947. We have always liked 
what he once said about his child- 
hood experience with bi-lingualism 
in his home. He said that he knew 
nothing about divisions or differ- 
ences in races and languages. “I 
thought there was one way in which 
fathers were spoken to and another 
way in which mothers were spoken 
to.” 

As head of the Canadian govern- 
ment, St. LAURENT is expected to 
continue the policies which marked 
his service as Minister of External 
Affairs (Secretary of State). He has 
worked for revival and expansion of 
Canada’s trade with the United 
Kingdom and for a better economic 
and trade balance with the United 
States. A zealous nationalist, he 
would oppose any steps that might 
undermine the independent action 
of Canada as a nation, with the 
United States or in the British Com- 
monwealth of Nations. He favors an 
Atlantic Union or an association for 
collective security, among the na- 
ions of the Americas, but within the 
frame-work of the United Nations, 
to which he is staunchly devoted. 
“The best guaranty of peace today,” 
he has lately said, “is the creation 
and preservation by the nations of 
the free world, under the leadership 
of Great Britain, the United States 
and France, of an overwhelming pre- 
ponderance of force over an adver- 
sary or possible combination of ad- 
versaries.”” 

St. LAURENT’s successor as Minister 
of External Affairs is the popular, 
experienced and capable Lester W. 
(“Mike”) Pearson, who has made a 
most favorable impression in repre- 
senting Canada in Washington and 





in the councils of the United Na- 


tions. With John Reed, of Canada, 
a judge of the International Court of 
Justice and John T. Hackett, able 
Conservative member of the Domin- 
ion Parliament from Montreal at 
the head of the Canadian Bar As- 
sociation’s really eminent Committee 
on Legal Problems of International 
Organization for the Maintenance of 
Peace, the Dominion has a first-class 
“team” in the field for the shaping 
of its foreign policy and the wielding 
of its large influence in international 
affairs, always in the interests of 
peace and law and resistance to the 
aggressions of Russian Communism. 


Ollie Roscoe 
McGUIRE 


Blackstone Studios 


# A stalwart veteran of our Associa- 
tion’s earlier wars to end or curb the 
abuses inherent in federal bureauc- 
racy and administrative absolutism 
attended our Seattle meeting and de- 
livered a vigorous address before the 
Section of Mineral Law, in which he 
described and denounced “‘the devas- 
tating exercise of federal power by 
present-day bureaucracy” and placed 
much of the responsibility for it on 
the present-day Supreme Court. Mc- 
GuirE, who is a member of the Dis- 
trict of Columbia and Virginia Bars 
and lives in Arlington, Virginia, be- 
came a member of our Association 
in 1925. 

He was born in Kentucky in 1892, 
and attended Louisiana State Univer- 
sity and obtained his degree in law at 
George Washington University in 
1919. He served over twenty years 
in the, federal government as law 
clerk to the Comptroller of the 
Treasury, attorney and counsel to 
the Comptroller General of the 
United States and special assistant 
to several Attorneys General of the 
United States, and then resigned to 
practice law and take up the cudgels 
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against abuses which he saw increas- 
ing rapidly in the fast-multiplying 
federal agencies. To that end Mc- 
GurrE became in 1935 the chairman 
of our Association’s Special Commit- 
tee on Administrative Law. There- 
after, until 1941, he was in the thick 
of the fight, as chairman or member 
of the Committee. Legislation was 
drafted under our Association’s aus- 
pices and urged upon the Congress, 
against fierce resistance from those 
who were building or benefiting by 
the bureaucratic system. The Walter- 
Logan bill emerged, and McGuire 
and others of his Committee spoke 
before many Bar Associations in sup- 
port of it. Opinion of the profession 
and the public was aroused in favor 
of its enactment. When the Congress 
passed it in 1940, President Roose- 
velt vetoed it. The Attorney Gener- 
al’s Committee on Administrative 
Procedure was created, to take up the 
problems of remedies from some- 
what different angles. In that Com- 
mittee, Carl McFarland, Arthur T. 
Vanderbilt, E. Blythe Stason, and 
Judge D. Lawrence Groner, came 
forward as a militant minority whose 
proposals won favor in our Associa- 
tion and eventually in the Congress, 
when embodied and fortified in the 
McCarran-Sumpers bill which _ be- 
came law in 1946 as the Administra- 
tive Procedure Act. 

McGurre was not in official posi- 
tion in our Association in the hour 
when the struggle in which he had 
taken the lead was carried to its first 
large measure of victory; but his voice 
of protest against the abuses has 
never been silent, and on September 
7 he was on hand to point out that 
the need for further measures to 
curb and end the evils of bureauc- 
racy still exists and continually in- 
creases. As a staunch fighter in the 
cause of justice, fair play, and the 
rights of men and their property 
against arbitrary administrative ac- 
tion, he was warmly greeted and 
heartily applauded in Seattle for 
his forthright utterances. “We may 
thank the Supreme Court of the 
United States for the devastating ex- 
ercise of federal power by present- 
day bureaucracy, much of it in be- 





half of minority groups,” he asserted. 

His delineation of what he sees as 
taking place around him in Washing- 
ton today was explicit and pulled no 
punches: 


We have 500,000 more employees of 
the federal government today than we 
had at the peak of the last World 
War. We have almost confiscatory tax- 
ation; so high, in fact, that even those 
of moderate incomes work from three 
to four days a month for the federal 
government, to say nothing of the 
taxes which they must pay to state and 
local governments. 

We have a President refusing access 
to the elected representatives of the 
people to the personnel records of 
some public employees whose loyalty 
is seriously questioned, and we have 
legislation approved by the Supreme 
Court of the United States in most 
recent years which we have hitherto 
believed to be beyond any power con- 
ferred on the federal government. 

In fact, we have a campaign now 
being waged for the Presidency of the 
United States, for all members of the 
House of Representatives and for one- 
third of the Senate, on party platforms 
which promise further benefits to mi- 
nority groups, with correspondingly 
heavier burdens for vast numbers of 
American citizens, particularly those 
who have accumulated some wealth 
or who have been reasonably success- 
ful in their careers. 

This is not the place nor the occa- 
sion for the making of a political 
speech, but it is a place and occasion 
for plain speaking. 

And I ask you, in all earnestness, 
where is the difference between Caesar 
furnishing the Romans with bread 
and circuses, by means of taxes laid 
upon the populations under his rule, 
and the promise of a candidate for 
the Presidency of the United States 
to minority groups to furnish them 
with medical and hospital services, to 
pay them higher old age pensions and 
to secure for them greater wages? 

Since no politician can make money 
grow on trees, these promises can be 
redeemed only at the expense of prop- 
erty owners in the United States. Also, 
there are none so stupid as not to 
know that the so-called Marshall and 
other plans for foreign aid are at the 
expense of the taxpayers, including 
wage earners, of the United States. 

Where, I ask you, my fellow law- 
yers, is there power conferred in the 
federal Constitution or in any of its 
amendments for the taking of your 
property and giving it to the less 
fortunate, either in the United States 
or in the world? 
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Alex M. 
CAMPBELL 


Allen C. Lomont 


=" The new Assistant Attorney Gen- 
eral of the United States in charge of 
the Criminal Division of the Depart- 
ment of Justice throughout the 
United States is the Indiana lawyer 
(Fort Wayne) who has been United 
States Attorney for the Northern Dis- 
trict of Indiana since March of 1941. 
CAMPBELL, a member of our Associa- 
tion since 1944, was given a recess 
appointment by the President on 
on August 13, and took the oath of 
office at once, because of the pend- 
ency of many important cases of 
which he will have charge, including 
the trial of the indictments returned 
against “top” Communist officers in 
New York City. 

CAMPBELi was born in 1907 in 
Coldwater, Ohio, but attended the 
public schools in Fort Wayne, Indi- 
ana, and Olivet College (pre-law) 
in Michigan. He is a great-great- 
nephew of Alexander Campbell, a 
religious leader early in the last cen- 
tury, who founded the Disciples of 
Christ, to which faith the new As- 
sistant Attorney General adheres. He 
was graduated from Indiana Univer- 
sity Law School in 1930 as president 
of his law school class and several 
other student organizations. Admit- 
ted to the Indiana Bar in 1929, he 
began the practice of law in Fort 
Wayne in 1930 and became the Dem- 
ocratic Chairman for Allen County 
in 1934. From 1935 to 1941 he was 
Assistant United States Attorney un- 
der James R. Fleming, and was 
appointed United States Attorney by 
President Roosevelt in 1941 and re- 
appointed by President Truman in 
1946. 

Since he took office, the criminal 
business of the district has increased 
about four times; with nearly 5060 
complaints of which nearly 3000 
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have been placed before federal 
grand and CAMPBELL has 
handled many conspicuous cases. At- 
torney General Tom Clark said he 
did a “tremendous job” as United 
States Attorney in “black market”, 


juries; 


OPA violations, draft evasions, con- 
scientious objector, Jehovah’s Wit- 
nesses, German-American Bund, and 
other notable prosecutions. His 
friends expect his capacities as a rug- 
ged and experienced trial lawyer will 
enable this member of our Associa- 
tion to make good in his new post. 


Robert F. 
MAGUIRE 





Kay Hart 


® In its April, 1948, issue (34 A.B.- 
A.J. 310) the JouRNAL published in 
this department a sketch of Judge 
Charles F. Wennerstrum, of the Su- 
preme Court of Iowa, and quoted 
from interviews which he issued, at 
Nuremberg, Germany, and upon his 
return to the United States, concern- 


ing proceedings had by and before 
Tribunal IV of the International 
Military Tribunal for the trial of 
Germans accused of war crimes. In 
that connection, the following state- 
ment was made, based upon sup- 
posedly factual dispatches which 
appeared in newspapers at that time: 
Army and prosecution tactics, con- 
demned by the Iowa jurist as contrary 
to American concepts of fair play, 
were reported to have been criticized 
later by the tribunal of which Judge 
Hu C. Anderson, of Tennessee, and 
Robert F. Maguire, of Oregon and 
our House of Delegates, are members. 
Despite his natural aversion to 
engaging in any public controversy 
while he is on the bench of the 
Military Tribunal, Robert F. Ma- 
GUIRE, active member of our Associa- 
tion since 1930 and long a member 
of the House of Delegates (34 A.B.- 
A.J. 42; January, 1948), has written 
to the Editor-in-Chief of the JOURNAL 
to correct in the minds of our readers 
what he regards as “‘so clear an er- 
ror”. Mr. MAGUIRE says: 


The statement that either Tribunal 
IV of which I am a member or that I 
personally criticized Army or prosecu- 
tion tactics as contrary to American 
concepts of fair play is wholly without 
foundation in fact. Not only did such 
an incident not occur but nothing has 


Rank and File of People Are Searching 


for a Sound Philosophy About Government 





transpired that would warrant any 
such intimation. The tactics of the 
prosecution in our case have been 
eminently fair; every facility has been 
granted the defendants to prepare and 
present their cases; the relations be- 
tween the defense counsel and the 
prosecution have at all times been 
courteous and cordial and in con- 
formity with the highest standards of 
ethics. Such has been what I have per- 
sonally observed, and I might say that 
I have never heard any suggestion 
from the members of any other Tri- 
bunal that the tactics of either the 
prosecution or of the Army in any of 
these cases has been improper or con- 
trary to our concept of fair play and 
justice. 

The interview which Judge Wen- 
nerstrum gave after he had concluded 
the case on which he sat came as a 
complete surprise to the members of 
the bench in Nuremberg. My only in- 
terest in writing this letter is that the 
JouRNAL may correct a_ statement 
which had no foundation in fact. 


We are indeed glad to give to 
Mr. MAGurre’s earnest statement the 
same place and prominence which 
we gave to the statement to which he 
takes exception. This is done in fair- 
ness to him and to Judge Anderson, 
and also to those lawyers who, in be- 
half of the United States Army, have 
labored long and patriotically in 
their discharge of duties before the 
Military Tribunals. . 


® The free air of political liberty was gained for our modern world in the eighteenth and 


nineteenth centuries. During those centuries the churchman, whose thought had dominated 


the Middle Ages, gave way to the political philosopher; and he in turn yielded to the 


scientist. Today the scientist is awakening to a new conception of philosophy. Great 


physicists are discussing the danger of dogmatism in science as earnestly as they do the 


cosmic ray, and are seeking the relation of science to human welfare. Not only are leading 


minds searching for sound principles, but the rank and file of the people show an interest 


in government, in philosophy, and in education which is new and significant. The people 


in their turn are becoming philosophers. 


—From This Constitution of Ours, by Judge Florence E. Allen. New York: G. P. Putnam's 


Sons. 1940. 
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“Books for Lawyers. 





B acksTone AND WHITE 
ROCK. By Milton Farber. New 
York: E. P. Dutton and Company. 
1948. $2.75. Pages 213. 

Milton Farber’s Blackstone and 
White Rock suggests in its title a 
literary highball with a legalistic 
kick to it. 
misplaced “bitters” in this autobio- 


Many lawyers will find 


graphical concoction. 

It is evident that in the “White 
House” barroom, or at a stag party, 
or even in an ordinary living room 
with sophisticated and _ seasoned 
adults of both sexes present, Farber 
would regale his audience with auto- 
biographical anecdote after anecdote, 
stimulate guffaws of laughter, and 
justifiably take the spot-light as an 
entertaining and unforgettable rac- 
onteur. One can well assume that 
Farber’s hosts of admiring friends, in 
profound sincerity, would often say, 
“Milton, you ought to write a book 
about your wonderful experiences as 
a lawyer and let others read what 
you have permitted us to hear.” 
Whatever other justification the 
publication of this book may have, 
it is undoubtedly at least a surrender 
by Farber to the repeated suggestions 
of flattering friends. 

To the critical reader the admis- 
sions in the preface are disarming. 
Farber acknowledges that his life 
“has not been one of monumental 
significance or even of universal in- 
terest’. He seems to exult in the 
circumstance (which one suspects is 
not accurate) that his clients “have 
all been men of little importance”, 
and that the message of the book 
“has no social significance”. After 
twenty years at the Bar with “Black- 
stone and White Rock”, he frankly 


concedes that he has “accomplished 
nothing which might in any remote 
sense be considered memorable”. 
Then, to prove the truth of his pref- 
atory observations, he proceeds for 
more than 200 pages with tidbits 
that reflect the small change of the 
average lawyer’s human, professional 
experiences. 

One recalls the less justifiable but 
somewhat similar modesty and frank- 
ness reflected by Alfred Nobel. He 
was once asked to write his auto- 
biography. He confined it to the 
length of a_ telegram—seventy-two 
words. It included a reference to his 
principal virtues, his principal faults, 
his only wish, his greatest sin, and 
was climaxed with the “important 
events in his life” which he listed 
as “none”. There was an apparent 
consistency with the thought which 
Nobel sought to convey by the brev- 
ity of the style he adopted, even 
though his modesty may have been 
false. 

However, it is evident that while 
Farber grants that the professional 
events of his life were neither of 
“monumental significance’ nor 
“memorable”, they were nevertheless 
important, at least to him, and sufh- 
ciently so to write a book. 

Some lawyers and lay persons may 
find the book entertaining. Some 
will find many passages in bad taste 
and needlessly bold. Some will find 
the “gamey” jokes reminiscent of old 
“Joe Miller’s”. Some will find the 
philosophical observations trite and 
unoriginal. Some will find Farber’s 
recorded professional experiences, in- 
cluding those of Justice Ankrom, 


“sordid and trivial”. 
The story of “the case of the non- 
is well told and pre- 


, 


piddling dog’ 


sented entertainingly, but a reader 
would have to be pathetically naive 
to believe the anecdote as an actual 
experience in its literal presentation. 
In spite of Farber’s extravagant war- 
ranty that the book 
complete and truthful autobiography 


“is the most 


ever written”, his tongue must have 
been in his cheek and a mischievous 
twinkle in his eye, when he wrote for 
the benefit of his fellow members of 
the Bar and others, that he actually 
prepared a petition to be filed in the 
Court on behalf of man’s best friend, 
a dog, particularly the dog who suf- 
fered from retention and distention, 
and in which petition the dog, as the 
individual plaintiff, was to seek dam- 
ages from a truck owner for alleged 
negligence in causing the condition 
from which the dog was suffering. 
What kind of a person or legal entity 
qualified to be a litigant, even in 
the State of Ohio, is a “non-piddling 
dog”, or for that matter, any dog on 
four legs? 


A few readers will find their pre}j- 
udices against lawyers and the ad- 
ministration of justice in general 
rendered more inveterate by the col- 
lateral or incidental and seemingly 
“incompetent, irrelevant and imma- 
terial” polemics in the book. Farber’s 
diatribes against the legal profession 
as a whole, and his presentation of 
the weaknesses, foibles and practices 
of individual lawyers, coming from a 
writer who is himself a lawyer, will 
have a tendency to arouse or confirm 
suspicions and distrust of lawyers in 
general, rather than inspire confi- 
dence and respect. It is not difficult 
to tear down public esteem for a 
large group by presenting an alleged 
stereotype with unworthy qualities, 
even though such unworthy qualities 
may be possessed by relatively few in 
the larger group. Has the legal pro- 
fession ever lived down the bad rep- 
utation established by the unethical 
lawyers who have appeared in fiction 
and drama? 

Few will find anything in the book 
which enriches the mind or increases 
its treasure, or causes it to advance 
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a single step. War II. Its purpose is to inform and alism, and justice under law are the most 
While Farber has a breezy style, arouse Americans to a realization of only roads to peace and survival, is bran 
with a wide choice of words and what they need to do to avert defeat the thesis for which he gives blue- tire 
phrases, reflecting at times scholarly in this warfare waged with propa- prints and specifications for accom- cont 
information, impregnated with wit ganda, politics, intrigue, rumor lishing such ends—“persuade or peri 
and humor, at times rather lusty, the campaign and intimidation, and to perish” seems to him to be today’s bran 
book is not “broad and great, refined avert also the devastating holocaust inexorable choice of our people in fuer 
and sensible, sane and beautiful, in of a third war. every part of the United States. De- bran 
itself”. These are the qualities which, As background Carroll sketches cisions as to leaders, policies, legis- four 
according to Sainte-Beuve, a classic brilliantly and in graphic detail the lative measures, and the over-all tone [mp 
should possess. Farber readily avows manner and instances in which the of our public opinion and its objec- brea 
that if such similar qualities are United States exposed itself needless- tives, need to be made according to to t 
found to be present in his book, they ly and weakly to propaganda attacks, the test as to what and who will best pan 
were not “intentionally deposited” in turn by the Nazis, the Russians Carry forward that task of unification, half 
therein. and the Communists of all Europe— exemplification and persuasion. peri 
Alas, Blackstone and White Rock three kindred manifestations of to- W.L.R. In 
is not likely to be regarded as a _talitarian aggression. He shows also ‘Lo DEVELOPMENT OF THE aut 
classic. Even Farber will probably how our own mistakes and inepti- sQVIET ECONOMIC SYSTEM. By deve 
be the first to proclaim that while tude have aided the Soviet Union Alexander Baykov. New York: The syom 
most great men and great lawyers are and its satellites in weakening the Macmillan Company (also the Cam- gori 
witty, yet all ee wits, o_o witty solidarity which normally would have — pyidge University Press). 1948. $6.00. just! 
lawyers who write autobiographies, continued to exist between the Pages 514. data 
are not great men or great lawyers. [United States and the other free This work is the crowning fruition pau 
ry ee Pema speaeumeeieens peoples who had rallied to the cause of a mature life-time study of its a 
: ' of the Allies during World War II. subject. It is the most carefully docu- — 
Epiror’s Note: Our reviewer sent The totalitarian “strategy of con- mented economic history of the of 1 
to Author Farber a copy of his re- fusion” and turmoil, stirred succes- USSR from 1917 to 1940 which has Syste 
view of Blackstone and White sively in one country after another so far appeared in English. Alex- a: 
Rock. The author immediately by agents or followers of the Kremlin, ander Baykov has made a prodigious lin ‘ 
wrote and sent to us a spirited re- has thus far availed to weaken, if attempt to present a comprehensive five 
ply to some of Mr. Schmulowitz’s —_ not impair, what should have been and detailed scholarly work on a pret 
strictures. Because the review and _indissoluble links of amity and com- complex subject in the field of social = 
the reply, as well as the book, may _— mon defence between the free peoples science. toa 
add to gaiety of the spirit, we pub- _ of the world. A Russian by birth, Professor Bay- hes 
lish Mr. Farber’s answer in “Views At a time when indecision and _ kov left the USSR in 1920 and con- in 
of Our Readers” where it should drifting appear to have ended, in tinued his economic research in his that 
be read in conjunction with the Britain as well as in Canada and chosen field at the Prague University, mal 
review. the United States, and the leaders of where he was associated with Pro- aa 
nations are facing grim responsibili- fessor S. N. Prokopovicz, editor of 7 
Persuape OR PERISH. By _ ties of irrevocable decisions, Carroll the then Quarterly Bulletin of Soviet = 
Wallace Carroll. Boston: Houghton, offers a constructive “strategy of Russian Economics, which appeared, ” 
Mifflin and Company. 1948. $4.00. persuasion” to supplement and build in Russian, in Prague until 1939 and in | 
Pages 392. on the Marshall Plan and hold the for another year in Geneva. Since the 
A seasoned reporter who covered free nations together for peace and 1945, Baykov has been lecturer in = 
stirring events of peace and war in law. He writes earnestly, poignantly charge of the Department of Eco- i 
Europe from 1929 to 1941 for the because he has seen at first hand the nomics and Institutions of the USSR a 
United Press, who next had a high _ stark realities; he is objective, realis- at Birmingham University, England. om 
post in directing “psychological tic, specific because that is his habit The book is divided into four ie 
warfare” for the United States in the of mind and work and because he sections according to four stages of tha 
European theater from 1942 to 1944, knows that generalities are dan- economic development in the USSR: the 
and finally was in Washington to gerously insufficient when time is (1) War Communism; (2) National pla 
direct the planning of American running out. That America must Economic Policy (NEP); (3) Five ae 
“psychological warfare” operations exemplify the antithesis to the hard, Year Plans and Collectivization; and 194 
on the whole continent of Europe, unyielding brutality of Marxism (4) Abolition of Rationing and Re- int 
has called on his experience to write made mad by Cossack greed for construction. Under each period the nat 
this exposition of the new conflict power, and then must overcome all main branches of the planned eco- ] 
—the tense “cold war’—which began _ obstacles to persuade the world that nomic system are treated in their yer 
when hostilities ended in World the paths of freedom, constitution- relation to each other—in contrast to US 
938 American Bar Association Journal 









the 
l, is 
lue- 
om- 
or 
ay’s 
» in 
De- 
-gis- 
one 
jec- 
y to 
best 
ion, 


Che 
am- 
00. 


ion 
its 
Cu- 
the 
has 
lex- 
ious 
sive 
na 
cial 


say- 
-on- 
his 
sity, 
Pro- 
- of 
viet 
red, 
and 
ince 
- in 
Eco- 
SSR 
ind. 
our 
; of 
SR: 
ynal 
‘ive 
and 
Re- 
the 
eCO- 
1eir 
t to 














most works which outline each 
branch separately throughout the en- 
tire period. It is Professor Baykov’s 
contention that in each of these 
periods the stress was placed on one 
branch of economic life which in- 
fluenced legislation in all the other 
branches. The introduction of the 
fourth stage, ‘Social and Economic 
Improvement from 1934 to the Out- 
break of War’, is of current interest 
to the serious student, both for its 
panegyrics and basic omissions. About 
half of the book is devoted to this 
period. 

In his efforts to be “objective” and 
“authoritative”, Baykov explains the 
development of the Soviet economic 
system in definitive terms and in cate- 
vorical observations that are neither 
justified by the author’s own select 
data nor by the generally recognized 
paucity of available official informa- 
tion. The author seems to gloss over 
the fact that from the very beginning 
of its existence to date, the Soviet 
system has been geared to a war 
economy. Moreover, by the Krem- 
lin’s own admission the forthcoming 
five-year plans are postulated on the 
premise that the Russian national 
economy will continue to be geared 
to a war economy (see review of the 
book by Nickolai N. Voznesensky 
in 34 A.B.A.J. 491; June, 1948) and 
that the Communist Party will re- 
main the vanguard of the monolithic 
state. 

The totalitarian-planned economy 
as it has developed in the USSR and 
as it is currently being effectuated 
in the “new peoples’ democracies” — 
the nine Russian satellite countries 
comprising the Soviet orbit in Eu- 
rope—is by its very nature a war- 
lime economy. This constitutes the 
core and kernel of the “intrinsic 
strengths” of the Soviet system and 
that is one of the basic reasons why 
there is no unemployment in any 
planned system. The labor laws (de- 
crees) promulgated in October of 
1940 and forced labor camps are still 
integral parts of the Soviet Russian 
national economy in 1948. 

Baykov’s book is of interest to law- 
yers because the legal system in the 
USSR is still largely a structure of 


government by decree. Lawyers and 
political scientists are called upon 
to draft legislation, to interpret the 
regulations in pursuance thereof and 
to devise techniques to administer 
the decrees and directives. There has 
accumulated already a body of Soviet 
administrative law which is still in 
the process of growth. In translating 
many of these decrees (laws) , or sub- 
stantial parts thereof, Baykov has 
rendered a valuable service to Ameri- 
can and British students of the 
Soviet-politico-economic system. But, 
like other chapters in the book, 
there is a conspicuous absence of 
analysis and appraisal of the effec- 
tiveness of government by and of 
decrees. 

Likewise, the author chose not to 
analyze the philosophy and method- 
ology of the complex cost account- 
ing system bearing on profits and 
administrative efficiency of govern- 
ment trusts and corporations. Ob- 
viously, Soviet Russian newspapers, 
especially the provincial press, are 
replete with daily reports covering 
disputes within, between and among 
trusts and government corporations 
and local enterprises and charges of 
gross mismanagement. Yet Professor 
Baykov gives practically no account 
of the part played by the government 
(state) arbitration system; nor does 
he explain the variegated treatment 
given to these legal entities. 

This reviewer has hoped that this 
truly scholarly work would present 
a balanced and relatively compre- 
hensive analysis of the development 
of the Soviet economic system. Un- 
fortunately it falls seriously short of 
its expectations; consequently it will 
probably not be used as a basic text- 
bock, but it will undoubtedly be in 
constant use as a standard work of 
reference. 

Professor Baykov makes extensive 
use of Soviet economic data and sta- 
tistics, but fails to present a careful 
evaluation of his own irreconcilable 
contradictions and does not always 
account for the official withholding 
of basic information. Occasionally 
the author warns the reader that the 
experience of planning in the USSR 
must needs be viewed with misgiv- 
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ings (page 399): 
Unfortunately, figures for the USSR 
national income are published only 
in the fixed prices of 1926-7, whilst 
budget data are published in current 
prices, and moreover, since 1931, no 
price indexes have been forthcoming 
from Soviet sources. It is impossible 
therefore to estimate the share of the 
national income which passes through 
the channels of the budget system. 
However, the ever-increasing impor- 
tance of the State Budget as redistrib- 
utor of the national income can be 
surmised from a comparison of the 
figures in Table 64, which show the 
growth of the national income and 
that of the combined budget of the 

USSR. 

Granted, Table 64 summarizes 
state budget appropriations for the 
years 1935, 1936, and 1937. Like 
many another exacting student of 
the Soviet Russian scene, Professor 
Baykov knows that up to 1938 the 
income from and the expenditures 
on social insurance were not included 
in the state budget. But to the aver- 
age graduate students many of the 
tables and other data recorded in 
the book would be misleading be- 
cause they are not placed within the 
proper perspective nor in cognate 
relationship to other imponderable 
factors. 

Professor Baykov contends that 
his book is not a history of the de- 
velopment of the economic system 
of the USSR but only “an historical 
introduction to the description of 
the present-day system in its prin- 
cipal aspects and problems”. Yet the 
historical approach is the dominant 
theme throughout the book. More- 
over, the non-seasoned reader might 
be misled by the over-all impression 
of this study, because the 1948 Amer- 
ican edition is reprinted from the 
first British edition of 1946. Actually 
the data cover the period 1917-1940 
and the paucity of analysis stops even 
earlier. Acordingly, the basic social 
and economic forces that were at 
play and which led to the profound 
monetary reform of December 14, 
1947, are not discernible nor foreseen 
even by implication. 

The concluding chapter on “Gen- 
eral Planning” is perhaps the only 
part of the book devoted to an analy- 
sis of the development of the Soviet 
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economic system. Therefore, it is all 
the more regrettable that the author 
does not delineate the basic distinc- 
tion between planning in a rigidly 
controlled, totalitarian economy and 
planning in a relatively free-enter- 
prise economy. After all, there is a 
whale of a difference between the 
planning surrounding the Federal 
Reserve System in the United States 
and that of the State Bank of the 
USSR. 

In his preface, the author apolo- 
gizes for the faulty English of this 
book. This is due to the fact that 
parts of the manuscript were written 
in Russian and translated into Eng- 
lish, whereas Chapters I-VI were 
written originally in English. The re- 
sult is not a very readable book. But 
this failing is compensated by the 
positive and constructive descriptions 
of the Soviet planned economic sys- 
tem, especially since the book is re- 
plete with relevant data hitherto 
unavailable in English. 

The relative strengths, weaknesses 
and the mistakes of the free enter- 
prise system, where the economic 
motives are the strongest, have been 
transformed into a planned economy 
where the political and military fac- 
tors dominate the scene. But, curi- 
ously enough, fundamental human, 
social and psychological incentives 
have remained paramount in the 
Soviet system, 
parallel to those in the American 


planned economic 
capitalist society. Soviet economists 
recognize these basic social forces at 
play and are prone to give due 
consideration to this phenomenon, 
whereas Professor Baykov seems to 
gloss over these factors entirely. 
Nevertheless the book under review 
will in all probability remain a 
standard treatise on the Soviet econo- 
mic system, its basic omissions not- 
withstanding. 
CHARLES PRINCE 

New York City 


Crimina LAW ADMINIS- 
TRATION AND PUBLIC OR- 
DER. By George H. Dession. Char- 
lottesville, Virginia: Michie Case- 
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book Corporation, 1948. $8.75. Pages 
1081. 

In our complex, modern indus- 
trial urban society, criminal law is 
expanding into new fields as regula- 
tion of more and more activities is 
undertaken by government, both 
federal and State. For many years 
most lawyers did not think it neces- 
sary to concern themselves about 
criminal practice. In fact, they have 
not considered violators of regula- 
tory statutes, such as anti-trust laws 
or labor laws, as in the same class 
with those participating in common 
law offenses covered in the usual 
criminal codes. However, as Profes- 
sor Dession points out in the preface 
to his new book, regardless of wheth- 
er one considers it as the practice of 
criminal law, nevertheless practice 
in the regulatory field now requires 
“the same familiarity with criminal 
procedure and the same grasp of fun- 
damental substantive criminal law 
conceptions as the traditional crimi- 
nal practice”. Consequently, law stu- 
dents who hope to serve corporate 
clients have an added incentive to 
study criminal law. 

The new volume is a casebook; it 
fully covers with well-selected cases 
the usual subjects of criminal law 
and procedure. It also contains il- 
lustrative criminal statutes and many 
of the new Federal Rules of Criminal 
Procedure. The author was a mem- 
ber of the Supreme Court’s Advisory 
Committee which drafted those rules. 
His book contains also numerous an- 
notations which show variations in 
the basic concept of the legal systems 
of Western Europe and Soviet Rus- 
sia, to afford a comparative view of 
the law of the United States. It is 
pointed out that the recent war 
crimes trials and the organization of 
the United Nations show the need 
for lawyers of the different coun- 
tries of the world to meet the prob- 
lem of understanding one another, 
particularly in the atomic age we are 
entering. 

Professor Dession seeks considera- 
tion for a new approach to the prob- 
lem of the use of criminal sanctions 
as a means for maintenance of the 
public order by placing the empha- 


sis on producing a net gain to indi- 
viduals involved and to society. The 
idea that there should be a fixed pun- 
ishment (in terms of years) to fit 
every crime has tended to make the 
offender think of the penalty as a 
debt he must pay to society and to 
consider committing another crime 
on the basis of whether it might be 
worth the price if he were caught. A 
more enlightened viewpoint is pun- 
ishment to fit the criminal rather 
than the crime; this is the purpose of 
parole laws, indeterminate sentence 
laws, and other provisions for vary- 
ing the treatment of different indi- 
viduals. Materials on this subject are 
included in the book, and there is 
also a comprehensive section for 
study of the work of police officers 
and public prosecutors, The book 
seems well designed to cover the field 
of criminal law and its administra- 
tion and practice from a modern 
and forward-looking point of view. 
LAURANCE M. Hype 
Jefferson City, Missouri 


STREET'S MORTUARY JURIS- 
PRUDENCE. By Arthur L. H. Street. 
New York: Kates-Boyleston Publica- 
tions. 1948. $6.00. Pages xviti, 229. 
Here is a vocational variation from 
such diversions as danse macabre, 
the Marcia Funebre of the Frotca, 
“Alas poor Yorick”, Ligeia, Mould, 
Sowerberry and Jerry Cruncher, the 
creaking door of the Inner Sanctum, 
or Waugh’s current delightful satire 
on the Hollywood mortician. This 
is no ponderous history of mortuary 
law, recalling a time when a resur- 
rection man stealing a body was 
guilty only of a misdemeanor, but if 
he left on more than an inch of the 
stocking was guilty of a felony and 
might be transported for seven years. 
Here is the case of the embalmer 
liable for unfair depreciation of a 
rival whom he accused of intoxica- 
tion when preparing General Grant's 
body for burial; of the funeral direc- 
tor who collected damages from a 
competitor who sent a card to a man 
whose wife was critically ill, reading 
“Bear in mind our Undertaking De- 
partment. Satisfaction guaranteed”, 
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signing plaintiff's name. Here is also 
the Illinois statute which provides 
that “all persons shall be entitled 
to the full and equal enjoyment of 
... funeral hearses .. . and all other 
places of public accommodation”. 

More important for the practi- 
tioner, the author on the basis of 
many years’ specialized experience 
and study in this field has produced 
a valuable handbook on all phases 
of mortuary jurisprudence. Citing 
and digesting a large number of 
cases, he treats of such subjects as 
licensing, rights in cemeteries, to 
bodies and to attend funerals, negli- 
gent driving of borrowed cars, autop- 
sies, crimes, funeral bills and collec- 
tion thereof and ‘“‘Crowner’s Quest” 
law. Here is a convenient m2ans of 
finding helpful cases in this macabre 
but sometimes inescapable field of 
law, even litigation. 

BEN W. PALMER 


Minneapolis, Minnesota 





FOR THOSE WHO WISH to pursue 

further readings as historical and legal 

background for Ben W. Palmer's cur- 
rent series of articles in the Journal, 
we recommend: 

MOuLDERS OF LEGAL THOUGHT. By 
Bernard L. Shientag. New York: 
The Viking Press (1943). 

THE PARADOXES OF LEGAL SCIENCE. 
By Benjamin N. Cardozo. New 
York: Columbia University Press 
(1928). 

SOCIAL CONTROL THROUGH LAW. By 
Roscoe Pound. New Haven: 
Yale University Press (1942). 

THE SPIRIT OF THE COMMON LAW. 
By Roscoe Pound. Boston: Mar- 
shall Jones Company (1925). 

INTERPRETING THE CONSTITUTION. 
By William Draper Lewis. Char- 
lottesville: Michie Casebook 
Company (1937). 

LEGAL ESSAYS AND ADDRESSES. By 
the Right Honorable Lord 
Wright of Durley. London and 
New York: Cambridge Univer- 
sity Press (1939). 

READINGS IN JURISPRUDENCE. By Je- 
rome Hall. Indianapolis: Bobbs 
Merrill Company (1938). 














Prayne FOR KEEPS. By Roger 
Vailland. Boston: Houghton, Mifflin 
and Company. 1948. $3.00. Pages 271. 

Superficially, this novel, which 
was acclaimed when it was published 
in France, is an absorbing tale of 
members of the French underground 
“playing for keeps” in their perilous 
missions against the Nazis and the 
Gestapo. The author, who had been 
one of the most brilliant of French 
newspaper and magazine writers of 
the “surrealist” group, became a 
member of the French resistance 
network and carried out many secret 
missions at great hazard, all of which 
gives authenticity to his thrilling 
narration. 

But implicit in the book is the 
dramatization of the struggle which 
besets and torments many modern 
and honest-minded men who find 
themselves carried into the heart of 
Marxism and then are confronted 
with the choice between intelligence 
and discipline, between freedom and 
subservience, between true liberalism 
of the spirit and the harsh, ruthless 
domination of the commissars. For 
those who like the subjective writ- 
ings of the modern French school of 
symbolism and the gamut of passion, 
underneath a well-told tale of action 
and heroism on the surface, this 
novel contains excellent prose and 
evident sincerity. 


Restections OF A _ REVE- 
NUER. By Aubrey R. Marrs. New 


York, Chicago and Washington: 
Commerce Clearing House. 1948. 


$2.00. Pages 160. 

The reflections of this “revenuer” 
relate to the twenty-five years he has 
spent collecting the federal income 
tax. Now the head of the Technical 
Staff of the Bureau of Internal 
Revenue, Mr. Marrs is evidently a 
conscientious and _pains- 
taking “revenuer”. In his book he 
discusses many of the legislative and 
judicial milestones that mark the 
highway along which the income tax 
law has come since the Sixteenth 


serious, 


Amendment. The author’s reflec- 
tions on “Tax Avoidance Under the 
Law” are perhaps the most interest- 
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ing. He assumes a broad and sweep- 


ing view of the income tax law, but 
one gathers the impression that he 
is a scrupulously fair “revenuer”. 





We Recommend... 


Where a book raises your spirit, and in- 
spires you with noble and courageous feel- 
ings, seek for no other rule to judge the 
event by; it is good, and made by a 
good workman. —Jean de la Bruyere 
INDIVIDUALISM AND ECONOMIC OR- 
DER. By Friederich A. Hayek, 
author of The Road to Serf 
dom, Chicago: University of 
Press; 1948; $5.00; 
Pages vil, 272. (This book of first 
importance by the author of the 
Road to Serfdom will be re- 
viewed in our November issue.) 


Chicago 


PERSUADE OR PERISH. By Wallace 

Carroll. Boston: Houghton Mif- 
1948; $4.00; 
Pages 392. (Reviewed on page 
938 of this issue.) 


flin Company; 


STALIN AND GERMAN COMMUNISM: 
A STUDY IN THE ORIGINS OF THE 
STATE PARTY. By Ruth Fischer. 
Cambridge: Harvard Univer- 
sity Press; 1948; $8.00; Pages 
xxii, 687. 

BEING AN AMERICAN. By Justice 
William O. Douglas. New York: 
John Day Company; 1948; 
$2.75; Pages ix, 214. (Reviewed 
in 34 A.B.A.J. 815; September, 
1948.) 

[HE MEANING OF TREASON. By Re- 
becca West. New York: Viking 
Press; 1947; $3.50; Pages 307. 
(Reviewed in 34 A.B.A.J. 140; 
February, 1948; still more sig- 
nificant now than when pub- 
lished.) 


THE MEMOIRS OF CORDELL HULL. 
New York: The Macmillan 
Company; 1948; $10.50 (two 
volumes, boxed); Pages 928, 844. 
(Reviewed in 34 A.B.A.J. 569; 
July, 1948.) 

CIVILIZATION ON TRIAL. By Arnold 
J. Toynbee. New York: Oxford 
University Press; 1948; $3.50; 
Pages 270. (Reviewed in 34 A.B. 
A.J. 569; July, 1948.) 
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Review of Recent Supreme Court Decisions 


INSURANCE 

National Service Life Insurance—Va- 
lidity of Regulation 3450 of the Vet- 
erans Administration 

® United States v. Zazove, 92 L. ed. 
Adv. Ops. 1209; 68 Sup. Ct. Rep. 
1284; 16 U.S. Law Week 4611. (No. 
132, decided June 14, 1948.) 

The beneficiary contested the va- 
lidity of Regulation 3450 of the Vet- 
erans Administration on the ground 
that it was inconsistent with Section 
602 (h) of the National Service Life 
Insurance Act, which provides that 
insurance shall be payable in the 
following manner: 

(1) If the beneficiary to whom pay- 
ment is first made is under thirty 
years of age at the time of maturity, in 
two hundred and forty equal monthly 
installments. 

(2) If the beneficiary to whom pay- 
ment is first made is thirty or more 
years of age at the time of maturity, 
in equal monthly installments for one 
hundred and twenty months certain, 
with such payments continuing during 
the remaining lifetime of such benefi- 
ciary. 
Regulation 3450 construed the 


benefits under subdivision (2) as 


limited to equal payments for 120 
months, and any additional period 
during which the beneficiary might 
live, at such a rate that, taking into 
account the beneficiary’s life expec- 
tancy, their present value would 
equal the face of the policy. The 
Circuit Court of Appeals for the 
Seventh Circuit construed it as af- 
120 
months, and any additional period 


fording equal payments for 
during which the beneficiary might 
live, the first 120 payments to have a 
present value totaling the face of the 
policy. The beneficiary was fifty-four 
years old and, under the Regulation, 
would have been entitled to pay- 
ments of $29.50 a month, having a 
present value of $5000, the face of 
the policy, but, under the decision 
below, would have been entitled to 
payments of $48.08 a month, having 





Reviews in this issue by James L. Homire and 
Mark H. Johnson. 
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a present value of $8145. 

The Supreme Court reversed the 
Circuit Court of Appeals and upheld 
the Regulation in a unanimous opin- 
ion by the Curer Jystice. He held 
that the clauses of the statute which 
respectively made the insurance pay- 
able “in equal monthly installments 
for one hundred and twenty months 
certain” and “with such payments 
continuing during the remaining life- 
time of such beneficiary” both pro- 
vided components of the statutory 
equivalent of the face value of the 
insurance; that the specialized, tech- 
nical, sense of the word “certain” re- 
quired the construction placed upon 
it by the Regulation; and that the 
history of the legislation and subse- 
quent treatment of the subject by 
Congress indicated a legislative in- 
tent in accordance with the Regula- 
tion. H. 

The case was argued by Oscar H. 
Davis for the United States and Ed- 
ward H. S. Martin for Zazove. 


JUDGMENTS 

Summary Judgment for Plaintiffs Va- 
cated Without Passing on Merits in 
View of Incomplete Record in Test Case 
" Kennedy v. Silas Mason Company, 
92 L. ed. Adv. Ops. 989; 68 Sup. Ct. 
Rep. 1031; 16 U.S. Law Week 4449. 
(No. 590, decided May 17, 1948.) 

In this case there was presented, 
on a motion for summary judgment, 
the question whether the overtime 
provisions of the Fair Labor Stand- 
ards Act applied to certain persons 
employed in a government-owned 
plant in which the Mason Company 
produced munitions under a cost- 
plus-fixed-fee contract with the War 
Department. Various subsidiary ques- 
tions were presented. Summary judg- 
ment was granted against the de- 
fendants and the Fifth Circuit Court 
of Appeals affirmed. 

On certiorari the Supreme Court 
vacated the judgment. Mr. Justice 
JACKSON delivered the opinion of the 
Court. Without passing on the mer- 


its, the Court concluded that prop- 
er judicial administration required 
withholding of a decision on the ul- 
timate questions presented until a 
more complete record be formulated. 
It was pointed out that the Depart- 
ment of Justice supported the plain- 
tiff's contention while the Depart- 
ment of the Army opposed it, and 
that the ultimate cost will fall on the 
Government if the overtime regula- 
tions apply. In these circumstances, 
and in view of new contentions 
raised on appeal, the Court conclud- 
ed that the complications and im- 
portance of the case required a more 
complete record before the issues 
could be authoritatively determined. 
Mr. Justice BLACK was for reversal; 
Mr. Justice DoucLas concurred in 
the result. Fe: 
The case was argued by Leonard 
Lloyd Lockard for Kennedy and Wil- 
liam L. Marbury and Charles D. 
Egan for the Mason Company. 


LABOR LAW 


Fair Labor Standards Act—Determina- 
tion of Regular Rate of Pay 

= Bay Ridge Operating Company v. 
Aaron, Huron Stevedoring Corpora- 
tion v. Blue, 92 L. ed. Adv. Ops. 
1146; 68 Sup. Ct. Rep. 1186; 16 U.S. 
Law Week 4500, (Nos. 366-367, de- 
cided June 7, 1948.) 

These cases involved the interpre- 
tation of Section 7 (a) (3) of the Fair 
Labor Standards Act in relation to 
wages paid to longshoremen working 
under a collective bargaining agree- 
ment. The Act requires that no em- 
ployer shall employ any employee 
(subject to the Act) for a work-week 
longer than forty hours, unless the 
employee receives compensation for 
hours in excess of forty at the rate of 
one and one-half times the “regular 
rate” at which he is employed. 

The longshoremen’s collective bar- 
gaining contract provided straight 
time hourly rates for work done 
within a prescribed 44-hour time 
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schedule and contract overtime rates 
for all work done outside the straight 
time hours. The straight time hourly 
rates varied depending on the type 
of cargo. The overtime rates applied 
to all work on Sundays and holidays. 
No differential was provided for 
work in excess of forty*hours in a 
week or for work in excess of forty- 
four hours a week except as neces- 
sarily resulting from work outside 
the 44-hour time schedule. The con- 
tract straight time rates applied to 
the more desirable hours of the day 
for working, and the contract over- 
time applied to hours other than 
those scheduled for contract straight 
time, as well as to work on Sundays 
and holidays. The occupation in- 
volves irregular hours and shifting 
from one employer to another. 

The Court concluded, upon an 
analysis of the intricate and compli- 
cated factual situation involved, that, 
unless the amount paid contains 
something representing an overtime 
premium, the rule for determining 
the regular rate of pay is to divide 
the wages actually paid by the hours 
actually worked in any work-week 
and adjudge additional payment to 
cach individual on that basis for time 
in excess of forty hours worked for 
a single employer, The Court also 
concluded that all overtime pre- 
miums must be deducted from the 
actual wages paid for the purpose 
of computing the regular rate, but 
that a higher rate of pay allowed as 
a job differential or as a shift dif- 
ferential, or for Sunday or holiday 
work, was not an overtime premium. 
Mr. Justice REED delivered the ma- 
jority opinion. 

Mr. Justice FRANKFURTER delivered 
a dissenting opinion in which Mr. 
Justice JACKSON and Mr. Justice 
BurToN concurred. This opinion 
stressed the importance of the col- 
bargaining agreement in 
determining the meaning of “regu- 
lar rate” and argued that that term 
means “straight time” scale provided 
for in the union contract. H. 


lective 


The cases were argued by Peyton 
Ford and Marvin C. Taylor for Bay 
Ridge and Huron and by Monroe 
Goldwater for Aaron and Blue. 


MONOPOLIES 


Sherman Anti-Trust Act—Acquisition 
of Steel Plant by Large Producer of 
Steel Sustained as Lawful Process of 
Vertical Integration 


® United States v. Columbia Steel 
Company, 92 L. ed. Adv. Ops. 1173; 
68 Sup. Ct. Rep. 1107; 16 U. S. Law 
Week 4515. (No. 461, decided June 
7, 1948.) 

This appeal was taken to review a 
decision of the United States District 
Court in Delaware, which refused 
to enjoin the purchase by United 
States Steel Corporation and its sub- 
sidiaries of the assets of Consolidated 
Steel Corporation. The government 
contended that the acquisition would 
violate articles 1 and 2 of the Sher- 
man Act. It was alleged that com- 
petition in the sale of rolled steel 
products and in fabricated steel 
products would be restrained, and 
that the contract indicated an effort 
by United States Steel to monopolize 
the market in fabricated steel prod- 
ucts. 

The trial court entered judgment 
for the defendants. On appeal, the 
Supreme Court affirmed, by a di- 
vided bench. Mr. Justice REED de- 
livered the prevailing opinion. The 
government charged that the acquisi- 
tion of Consolidated would consti- 
tute an illegal restraint because all 
manufacturers except United States 
Steel would be excluded from sup- 
plying Consolidated’s requirements 
of rolled steel products, and compe- 
tition between those two companies 
in selling structural fabricated prod- 
ucts and pipe would be eliminated. 
The government also argued that the 
present acquisition, in the light of 
history, constituted an attempt by 
United States Steel to monopolize 
the production and sale of fabri- 
cated steel products in Consolidated’s 
market. 

On review of the record, these 
contentions were rejected. Particular 
stress is placed on the view that 
vertical integration, as such and with- 
out more, does not violate the 
Sherman Act. The Court says: “No 
direction has appeared of a public 
policy that forbids, per se, an ex- 
pansion of facilities of an existing 
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company to meet the needs of new 
markets of a community, whether 
that community is nationwide or 
countrywide.” 

The contention that the acquisi- 
tion, viewed in the light of United 
States Steel’s history, constitutes an 
attempt to monopolize is found to 
be unsubstantiated. “The acquisi- 
tion . . . seems to reflect a normal 
business purpose rather than a 
scheme to circumvent the law.” 

Mr. Justice Douc as delivered a 
dissenting opinion in which Mr. 
Justice BLack, Mr. Justice MURPHY 
and Mr. Justice RUTLEDGE concurred. 
This opinion asserts: “This is the 
most important anti-trust case which 
has been before the Court in years.” 
It is emphasized that this “is a pur- 
chase for control, a purchase for 
control of a market for which United 
States Steel has in the past had to 
compete but which it no longer 
wants left to the uncertainties that 
competition in the West may engen- 
der”. And it is emphasized that the 
intent or purpose is immaterial if 
monopoly or restraint of trade re- 
sults as a direct and necessary con- 
sequence of what is done. 

H. 

The case was argued by Philip B. 
Perlman for the United States, Na- 
than L. Miller for Columbia and 
Alfred Wright for Consolidated. 


Sherman Anti-Trust Act — Contracts 
Between Beet Growers and Sugar Re- 
finers Fixing Uniform Price of Sugar 
Beets 

® Mandeville Island Farms v. Ameri- 
can Crystal Sugar Company, 92 L. 
ed. Adv. Ops. 962; 68 Sup. Ct. Rep. 
996; 16 U. S. Law Week 4437. (No. 
75, decided May 10, 1948.) 

This was an action for treble 
damages for alleged violation of the 
Sherman Act, The petitioners were 
sugar beet growers who produced 
and sold beets to the respondent 
American Crystal Sugar Company, a 
sugar refiner, in northern California. 
The growers alleged that the only 
practical outlet for their beets was to 
three refiners in the area, of which 
Crystal was one, and the three had 
entered into a contract to pay a 
uniform price for beets. The price 
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was made to depend on the net 
returns per hundred pounds realized 
by the refiners on sugar and on the 
sugar content of the individual 
grower’s beets. The three refiners 
adopted identical form contracts. It 
was alleged that sugar made from 
beets giown in the area was sold in 
interstate commerce, and that Crys- 
tal had conspired with other refiners 
to monopolize and restrain interstate 
trade and commerce and to unlaw- 
fully fix the prices paid to the 
erowers, all in violation of the anti- 
trust laws, and that the refiners no 
longer competed with each other as 
to the price they paid the growers 
for beets. 

The trial court granted a motion 
to dismiss the amended complaint, 
and the Ninth Circuit Court of Ap- 
peals affirmed. On certiorari, the 
Supreme Court reversed. Mr. Justice 
RUTLEDGE delivered the opinion. 

The opinion discusses at length 
the contentions of the parties, The 
growers contended that the process 
of growing beets was integrated with 
the process of refining them into 
that the 
complete process was an entirety and 
within the Sherman Act. The refiners 
contended that growing and selling 


sugar and distributing it, 


beets was a wholly local activity, be- 
yond the operation of that Act. 
While U.S. v. Knight Co., 156 U.S. 
1, supports the contention of the 
refiners, it was pointed out that a 
line of more recent decisions takes a 
more realistic view of the economic 
process as a whole, and makes the 
labels “production” and ‘“manufac- 
turing” no longer controlling as to 
the scope of the Act. 

Turning then to the specific al- 
legations of the complaint, it was 
concluded that it sets up a conspiracy 
to fix prices, that this restrains com- 
merce and the restraints affect the 
flow of sugar in interstate commerce. 
The allegations were held sufficient 
to state a cause of action. 

Mr, Justice JACKSON delivered a 
dissenting opinion in which Mr. 
Justice FRANKFURTER joined. This 
opinion stressed what was thought to 
be a misunderstanding of an amend- 
ment made at the suggestion of the 
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trial court. This related to whether 
the growing contracts affected the 
price of sugar in interstate commerce, 
since the trial court thought that no 
cause of action was stated without an 
allegation that the contract had that 
effect. The complaint was amended, 
as construed by the minority, to 
eliminate the charge that the con- 
tracts affected the price of sugar in 
interstate commerce. On this basis, 
the dissenting justices were of the 
opinion that the judgment should be 
affirmed, saying that the majority 
had assumed that the price of sugar 
had been affected and, on that basis, 
had built its thesis that the Sherman 
Act had been violated. H. 

The case was argued by Stanley M. 
Arndt for Mandeville and Pierce 
Works for American. 


Venue — Sherman Anti-Trust Act — 
Doctrine of Forum Non Conveniens 
Not Applicable 


® United States v. National City 
Lines, 92 L, ed. Adv. Ops. 1115; 68 
Sup. Ct. Rep. 1169; 16 U. S. Law 
Week 4483. (No. 544, decided June 
7, 1948.) 

Suit was brought for injunctive 
relief against the defendants, charg- 
ing them with violations of Sections 
1 and 2 of the Sherman Act. The 
suit was brought in the District 
Court for Southern California. On 
motion, the trial court dismissed the 
suit on the ground that it was not a 
convenient forum, but without prej- 
udice to the institution of a similar 
suit in a more appropriate and 
convenient forum. 

On appeal the Supreme Court 
reversed. Mr. Justice RUTLEDGE de- 
livered the opinion of the Court. 
Venue of suits is governed by Section 
12 of the Clayton Act, which pro- 
vides: 

Sec. 12. That any suit, action, or 
proceeding under the antitrust laws 
against a corporation may be brought 
not only in the judicial district whereof 
it is an inhabitant, but also in any 
district wherein it may be found or 
transacts business; and all process in 
such cases may be served in the district 
of which it is an inhabitant, or wher- 


ever it may be found. 38 Stat. 736, 15 
US... 6:22. 


The Court concluded that the 


choice of venues given to the plain- 
tiff is not to be qualified by any 
power of a court having venue under 
any of the section’s alternatives to 
decline to exercise the jurisdiction 
conferred. 

Mr. Justice JACKSON delivered a 
concurring* opinion. Mr. Justice 
FRANKFURTER delivered a dissenting 
opinion in which Mr. Justice BURTON 
joined. H. 

The case was argued by Charles 
H. Weston for the United States and 
C. Frank Reavis for National City 
Lines. 


TAXATION 


Interstate Commerce—Transportation 
Between Points in Same State, Over 
Highway in Other State 


® Central Greyhound Lines v. Meal- 
ey, 92 L. ed. Adv. Ops. 1235; 68 Sup. 
Ct. Rep. 1260; 16 U. S. Law Week 
4606. (No. 14, decided June 14, 1948.) 

The taxpayer was engaged in bus 
transportation between points in the 
State of New York, but over routes 
utilizing the highways of Pennsyl- 
vania and New Jersey for a substan- 
tial distance. New York imposed a 
tax on the entire gross receipts from 
such transportation, and was sus- 
tained by the state courts against at- 
tack under the commerce clause. The 
judgment was reversed and remand- 
ed in an opinion by Mr. Justice 
FRANKFURTER, condemning the tax 
on the entire gross receipts, but stat- 
ing that the tax might constitution- 
ally be apportioned on a mileage 
basis, although the question whether 
the statute permitted apportionment 
was for the New York courts. 

The opinion analyzes the line of 
cases beginning with Lehigh Valley 
R. Co. v. Pennsylvania, 145 U.S. 192, 
which sustained a tax on gross re- 
ceipts from transportation from 
Pennsylvania to a point immediately 
beyond the border of New Jersey. The 
present opinion indicates that the 
result there may be sustained on the 
theory of de minimus, and criticizes 
subsequent interpretations of that 
decision as employing a “needless 
fiction”, viz., that interstate com- 
merce becomes local commerce when 
it is properly subject to local regula- 
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tion or taxation. Commerce is inter- 
state if there is a physical crossing of 
state lines, and a tax imposed by one 
state may not be measured by re 
ceipts for the distance traveled in 
another state. Emphasis is placed 
upon the double taxation which may 
result from the proper impositicn of 
tax by Pennsylvania and New Jersey 


based upon the use of their own re- 
spective highways. 

Mr. Justice RUTLEDGE concurred 
in the result without opinion. 

Mr. Justice MurpHy delivered a 
dissenting opinion in favor of affirm- 
ance, in which Mr. Justice BLACK 
and Mr. Justice DouGLas concurred. 
The dissent contends that the trans- 
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actions here were “commercially” in- 
trastate, even though “physically” in- 
terstate, and that the former charac- 
teristic should be controlling where 
the tax is imposed upon the receipts 
from the transportation. ; 
The case was argued by Tracy H. 
Ferguson for Central Greyhound 
and John C. Crary, Jr., for Mealey. 


Judge William Denman Becomes Chief Judge of the 


United States Court of Appeals for the Ninth Circuit 


® Francis A. Garrecht, presiding 
judge of the United States Circuit 
Court of Appeals for the Ninth Cir- 
cuit, died on August 11 at the age of 
77, and Judge William Denman, of 
San Francisco, as next in commis- 
sion, became the chief judge for the 
Ninth Circuit. This adds another to 
the many changes which have taken 
place in the office of chief judge in 
the circuits since the JOURNAL pub- 
lished its series of sketches of the 
incumbents, which began in Novem- 
ber of 1946. New chief judges have 
taken office in the Fifth, Seventh, 
Fighth and Ninth Circuits and the 
District of Columbia. 

Judge Denman was born in San 
Francisco and was graduated from 
the University of California and the 
Harvard Law School. Admitted to 
the California Bar in 1898, he prac- 
ticed law actively and _ successfully 
for many years until his appoint- 
ment as United States Circuit Judge 
in 1935. He was an outstanding prac- 
titioner in the law of admiralty. He 
became a member of our Association 
in 1912, has at times been active in 
the San Francisco Bar and the Cali- 
fornia State Bar, and took a consider- 
able part in the development and 
enactment of the “California Plan” 
for the non-political selection of 
judges of State Courts, based on the 
American Bar Association’s recom- 
mendations. A further sketch of the 


new senior circuit judge of the Ninth 
will be prepared and published. 
The death of Judge Garrecht re- 
moves a beloved and colorful jurist 
who was a “liberal” in his political 


affiliations but an adherent of justice 
according to law in his judicial de- 
cisions. Our portrait and sketch of 
him were in 33 A.B.A.J. 239; March, 
1947. 
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Administrative Law . . . Administrative 
Procedure Act held inapplicable to 
deportation proceedings. 


=" Wong Yang Sung v. Clark, US.- 
D.C., D. C., July 28, 1948, Holtzoff, 
A.J. 

This action arose on a writ of 
habeas corpus to review an order of 
deportation. Petitioner maintained 
that the proceeding which led to the 
order was not conducted in accord- 
ance with the Administrative Pro- 
cedure Act, in that the hearing was 
conducted by an Immigration Inspec- 
tor or Board of Inspectors rather 
than before an examiner appointed 
pursuant to the provisions of the 
Act. 

The Court, in an oral opinion dis- 
missing the writ, held the Act in- 
applicable to deportation proceed- 
ings. Section 7(a) of the Act ex- 
empts “the conduct of specific classes 
of proceedings . . . before boards or 
other officers specially provided for 
by, or designated pursuant to stat- 
Section 152, Title 8, of the 
Immigration Law empowers Immi- 
gration Inspectors to administer 
oaths, and to take, consider, and re- 
cord evidence touching on the right 
of any alien to enter, re-enter, pass 
through or reside in the United 
States. This was deemed to satisfy 
the exemption contained in §7 (a). 
[For contra ruling by Goldsborough, 
A.J., in Eisler v. Clark, see 34 A.B.- 
A.J. 603; July, 1948.] 


ute”. 


Administrative Law . 
view .. 


. . judicial re- 
. Veterans Administration's 


insurance orders reviewable . . . dec- 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been 
digested or reported in those publica- 
tions. 
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laratory judgment action available. 


® Unger v. U. S., U.S.D.C., E.D., IIl., 
July 12, 1948, Lindley, J. (Digested 
in 16 U. S. Law Week 2054, August 
3, 1948.) 

The Veterans Administration 
granted a pension to complainant for 
a service-connected disability, but 
subsequently denied an application 
for life insurance on the grounds 
that, for insurance purposes, his dis- 
ability was not service-connected. 
Complainant, asserting such denial 
to be arbitrary and unlawful, brought 
suit for a declaratory judgment 
that he was entitled to insurance. De- 
fendant, in support of a motion to 
dismiss, argued that the Administra- 
tor’s decision was not subject to 
judicial review, that the United 
States had not consented to be sued 
in a declaratory judgment action, 
and that complainant had not ex- 
hausted his administrative remedies. 

The Court, denying the motion, 
expressed the belief that 1946 amend- 
ments to 38 USC §§808 and 817, 
while far from explicit, indicated a 
probable Congressional intention to 
enlarge the sphere of judicial review 
of such insurance decisions. This 
conclusion was reinforced by lan- 
guage from the Supreme Court opin- 
ion in United States v. Zazove, de- 
cided June 14, 1948. The Court also 
found support in an analysis of §10 
(c) of the Administrative Procedure 
Act which provides: “Except so far 
as (1) statutes preclude judicial re- 
view or (2) agency action is by law 
committed to agency discretion . . 
Every agency action made reviewable 
by statute and every final agency ac- 
tion for which there is no other ade- 
quate remedy in any court shall be 
subject to judicial review.” The 
Court’s view was: “Prior to the Act, 
administrative orders such as the one 


with which we are concerned were 
not reviewable unless the statute so 
provided. Such orders are now re- 
viewable unless the statute reflects an 
intent that they are not reviewable.” 

Determination that VA insurance 
orders were reviewable was deemed 
to require the conclusion that a de- 
claratory judgment action was avail- 
able to complainant, the Congres- 
sional authorization of judicial re- 
view being construed as the consent 
necessary to use of declaratory judg- 
ment proceedings against the govern- 
ment. 

The argument that complainant 
had not exhausted his administrative 
remedies was disposed of on the 
grounds that the letter notifying 
complainant of the rejection of his 
application did not inform him of 
any administrative appeal, and that 
no further administrative remedy 
had been shown. 


Attorney and Client . . . consultant 
in industrial relations and personnel 
management is not engaged in the 
unauthorized practice of law. 


=" Auerbacher v. Wood, N.J. Ct. Err. 
App., July 2, 1948, Heher, J. (Di- 
gested in 16 U. S. Law Week 2055, 
August 3, 1948.) 

Complaint was made that defend- 
ant layman, who advertised his 
“availability” to employers for “guid- 
ance ... in the use of industrial re- 
lations and collective bargaining 
techniques”, and his willingness to 
“collaborate with members of the 
legal profession” and to accept “for- 
warded matters on a referral basis’, 
intended to engage in the unauthor- 
ized practice of law. The Court dis- 
missed the bill of complaint, finding 
that defendant merely intended to 
practice the profession of a consult- 
ant in industrial relations and per- 
sonnel management. 
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Inasmuch as the field of industrial 
1elations has become a specialty, the 
incidental use of legal knowledge by 
such a specialist in seeking “the 
adjustment of essentially non-legal 
issues and controversies” does not, 
according to the Court, constitute 
the practice of law. Such a situation 
was distinguished, however, from 
that where things are done which are 
not merely incidental to this service 
in the field of industrial relations, 
but rather “constitute the practice 
of law as an adjunct to such service”, 
thus subjecting the unlicensed prac- 
titioner to legal sanctions. Citing 
{pplication of New York County 
Lawyers Association (In re Bercu), 
273 App. Div. 524, reviewed in 33 
\.B.A.J. 496, May, 1947; 34 A.B.A.]J. 
508, 519, June, 1948, the Court stated 
that “in confining the practice of the 
law and non-legal endeavors within 
their respective areas, guidance is to 
be found in the consideration that 
the licensing of law practitioners is 
not designed to give rise to a profes- 
sional monopoly, but rather to serve 
the public right to protection against 
unlearned and unskilled advice and 
service in matters relating to the 
science of the law”. 

Commerce . . . what constitutes . 
organized professional baseball teams 
are not engaged in “‘trade”’ or ‘‘com- 
merce” within the meaning of the 
Sherman Act. 


® Gardella v. Chandler et al, U.S.- 
D.C., §.D.N.Y., July 13, 1948, God- 
dard, D.]. 

Plaintiff, a professional baseball 
player employed by the New York 
Giants in 1944 and 1945, was in 1946 
suspended by defendant Chandler, 
Commissioner of Baseball, from or- 
ganized baseball for five years for 
having broken the “reserve clause” 
of his contract with the Giants and 
played baseball for an “outlaw” 
employer in Mexico. The instant 
action, brought against Chandler and 
other officials of organized baseball, 
charged that the suspension deprived 
plaintiff of opportunity to earn his 
livelihood by playing baseball and 
constituted a conspiracy in restraint 


of trade in violation of the Sherman 
Act; treble damages were sought. A 
motion to dismiss for failure to state 
a cause of action was granted. 

The Court deemed the case to be 
governed by Federal Baseball Club 
v. National League (1922), 259 U.S. 
200, which held that major league 
ball clubs were not engaged in inter- 
state “trade” or “commerce” within 
the meaning of the Sherman Act. 
The Court took note of the detailed 
description of the activities and oper- 
ations of organized baseball, as set 
forth in the complaint in order to 
establish that interstate commerce 
was involved, but held that the oper- 
ating methods of baseball have 
changed since the Federal case only 
by adjustment to radio and televi- 
sion, which was apparently deemed 
a factor insufficient to distinguish 
the former case on the factual level. 
Nor could the Court agree that the 
Federal case was no longer good law, 
despite the widening scope of inter- 
state “commerce” as reflected in 
more recent decisions, and the virtual 
overruling of cases relied on in the 
Federal opinion. The continued vi- 
tality of the Federal case was said to 
be exemplified by the reliance placed 
on it by the Second Circuit as re- 
cently as the opinion in Conley v. 
San Carlo Opera Co. (1947), 163 
F. (2d) 310, 311. 


Constitutional Law . . . delegation of 
legislative power . . . statute permit- 
ting Commissioner of Education to 
prescribe regulations under which 
non-public schools may be licensed in- 
valid delegation of legislative power. 


® Packer Collegiate Institute v. Uni- 
versity of the State of New York, 
N. Y. Ct. App., July 16, 1948, Des- 
mond, J. 

A private educational institution 
for girls refused to comply with and 
challenged the constitutionality of 
the New York Education Law, §3210, 
subd. 2e, and the regulations adopted 
in pursuance to it, the latter pre- 
scribing standards as condition to 
the registration of private nonsec- 
tarian schools. The Education Law 
in §3210, (5) e, provides that all nur- 
sery, kindergarten and elementary 
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schools other than those maintained 
by the public school authorities or an 
established religious group must be 
registered biennially under regula- 
tions of the Commissioner of Educa- 
tion, as prescribed by the Board of 
Regents. Such regulations, adopted 
in 1939 and amended periodically, 
set forth various minimal require- 
ments for registration. The Court, 
by a four-to-two vote, with one judge 
taking no part, held the delegation 
invalid. 

Writing for reversal of the court 
below, Desmond, J., with whom two 
other judges concurred, held the stat- 
ute patently invalid as a delegation 
of legislative power in contravention 
of article 3, $1 of the New York State 
Constitution. He found that the 
legislature had neither specified, even 
in general terms, the purpose or sub- 
ject matter of the regulations, nor 
set out standards or tests by which 
the qualifications of the schools 
might be measured. In the absence 
of a clearly delimited field of action 
and legislative guidance as to the 
exercise of administrative discretion, 
the Commissioner was said to be left 
unchecked “to do what he will with 
these schools; and the statute’s valid- 
ity must be judged not by what has 
been done under it but ‘by what is 
possible under it’”. Declaring this 
to be ‘“‘no small or technical matter’”’ 
in view of the limited right of the 
legislature to regulate private schools 
in the public interest, Judge Des- 
mond considered it “intolerable for 
the legislature to hand over to any 
official or group of officials [such] 
an unlimited, unrestrained, unde- 
fined power...” 

Concurring in Judge Desmond’s 
conclusion, Fuld, J., was of the opin- 
ion that the statute also violated the 
equal protection clause of both fed- 
eral and state constitutions. 

Lewis, J., with whom one judge 
concurred, dissenting, maintained 
that there was no unlawful delega- 
tion of legislative power under the 
statute since a reasonable amount of 
discretion may be validly delegated 
to administrative officials where it 
would be difficult and impractical 
for the legislature to act in detail. 


October, 1948 « Vol. 34 947 


yb 











Courts, Departments and Agencies 







contain 


The 
standards adequate in dealing with 


statute was said to 


the particular educational problem 
involved, and the regulations adopted 
by the Commissioner were deemed 
reasonable in carrying out the intent 
of the legislature. 


Elections . . . nominating petitions .. . 
Ohio Wallace-for-President Commit- 
tee entitled to a place on Ohio ballot, 
although three of eleven signing affi- 
davit denying advocacy of govern- 
ment’s overthrow by force or violence 
were Communists . . presidential 
nominees barred from ballot because 
not chosen at a national convention 
preceded by Ohio primary as required 
by Ohio law. . . electors given places 
as nominees for state offices. 


Hummel, 
1948, 


= Beck, Ohio, ex rel. v. 
Ohio Supreme Ct., July 22, 
Stewart J. 

The Ohio Wallace-for-President 
Committee was denied a place on the 
Ohio general election ballot by the 
Ohio Secretary of State. From this 
denial an appeal was taken to the 
Supreme Court. A mandamus pro- 
ceeding was also instituted in the 
Supreme Court to compel the listing 
on the ballot of the Wallace-Taylor 
presidential ticket, nominated, _ to- 
gether with twenty-five presidential 
electors, by petition as independent 
candidates. The Secretary main- 
tained that the Wallace group fell 
under the Ohio statutory ban against 
inclusion on the ballot of any group 
which advocates the overthrow, by 
force or violence, of the government, 
or which engages in treasonable ac- 
tivities. He further maintained that 
the Wallace-Taylor slate was ineli- 
gible for the ballot because the nomi- 
nations did not comply with Ohio 
statutory requirements. 

The Court held that the Commit- 
tee’s affidavit denying advocacy of 
violent revolution or treason com- 
plied with the statutory requirement 
and that the Secretary acted without 
sufficient evidence when he certified 
that the Wallace group was not en- 
titled to a place on the ballot be- 
cause three of the eleven signers of 
the affidavit were Communist party 
members. The Court observed that 
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the Wallace group in Ohio consisted 
of at least 46,000 persons, signers ol 
the nominating petitions, and that 
the statute was directed against a 
“group” which advocated forceful 
overthrow of the government. ‘The 
opinion stated “.... it is a matter of 
common knowledge that there are 
Communists who do not wish to 
overthrow our government by force 
but who desire to accomplish the 
ends they have in view by constitu- 
tional methods’. Accordingly, the 
Secretary's ruling on this point was 
reversed. 

A more intricate problem was pre- 
sented by the statutory requirements. 
The Ohio statutes provide for print- 
ing on the ballots only the names of 
presidential candidates nominated 
by a national convention to which 
delegates were selected at the Ohio 
presidential primaries. In such a 
case the names of the presidential 
electors do not appear on the ballot. 
Since the Wallace-Taylor ticket was 
not chosen at a convention preceded 
by a primary election, the names of 
Wallace and Taylor could not be 
placed on the general election ballot. 

The majority of the Court, how- 
ever, espoused the principle that “all 
election statutes should be liberally 
interpreted in favor of the right to 
vote according to one’s belief or free 
choice”, and held that presidential 
electors were state officers, who could 
be nominated by petition as inde- 
pendent candidates. Accordingly, the 
Secretary was ordered to place on the 
ballot the names of the twenty-five 
electors nominated by the Wallace 
group. 

Matthias, J., and Turner, J., dis- 
sented from this position on the 
principal grounds that the United 
States Constitution places control of 
the selection or appointment of presi- 
dential electors in the state legisla- 
tures, and that the Wallace group 
had not complied with the require- 
ments established by the Ohio legis- 
lature governing the choice of presi- 
dential electors. 


Labor Law . . . union demand that 
employers acquiesce in discrimination 
against non-union seamen in operation 


of hiring-halls constitutes violation of 
§8(b)(2) of Labor-Management Re- 
lations Act . . . union's insistence on 
such acquiescence as condition pre- 
cedent to collective bargaining con- 
stitutes refusal to bargain in violation 


of §8(b) (3) of Act. 


® In re National Maritime Union of 


America, Case Nos. 13CB-19-22, 


NLRB, August 17, 1948. 
Respondent union struck against 
certain shipowners after negotiations 
for a new employment contract broke 
down because of the shipowners’ re- 
fusal to continue the previous con- 
tract requirement that the owners 
NMU- 
operated hiring-halls. The halls gave 
preference to NMU 


hire seamen only through 
members by 
placing non-union seamen only when 
union men were unavailable, and by 
giving such placed non-union men 
short-term “trip cards” subjecting 
them to replacement by NMU mem- 
bers. ‘The Board, in the instant opin- 
ion, sustained with modifications 
the intermediate report of an NLRB 
trial examiner holding the NMU’s 
activities violative of the National 
Labor Relations Act, as amended by 
the Labor-Management Relations 
Act of 1947. 

The Board agreed with the exami- 
ner that the hiring-halls discrimi- 
nated against non-union seamen. 
Accordingly, the NMU’s insistence 
on renewal of the hiring-halls pro- 
visions constituted an unfair labor 
practice under §8 (b) (2) of the Act, 
so characterizing an attempt to cause 
an employer to discriminate against 
an employee in violation of §8 (a) 
(3). The last section 
characterizes as an unfair labor prac- 


mentioned 


tice for an employer by discrimina- 
tion regarding employment to en- 
courage or discourage membership 
in any organization. The 
Board, which construed the inhibi- 
tions of §8 (a) (3) as applying to ap- 
plicants for employment as well as 
to employees, and to an attempt to 
discriminate as well as to an accom- 


labor 


plished discrimination, did not accept 
the claim that the pertinent sections 
did not come into effect until an 


employee had actually lost his job, 
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and so applied only to the perform- 
ance, and not to the mere signing, 
of a contract containing discrimina- 
tory features. Argument that the 
economic conditions in the shipping 
industry necessitated hiring-halls was 
deemed to raise issues appropriate 
for Congress rather than the Board. 

The Board also agreed with the 
conclusion of the trial examiner that 
the NMU had violated §8 (b) (3) of 
the Act by refusing to bargain col- 
lectively in good faith with the ship- 
owners. ‘The Board, however, re- 
jected the examiner’s reasoning that 
the NMU’s “adamant position with 
respect to the hiring hall evinced a 
mind closed to persuasion and with- 
out sincere purpose to find a basis for 
agreement, an attitude . . . incompat- 
ible with good faith bargaining”. 
The Board pointed out that the 
shipowners were no less adamant in 
refusing to continue the hiring-halls, 
which they regarded as illegal, and 
expressed the view that intransigence 
on an issue is evidence of bad faith 
only where the record indicates an 
unwillingness to reach “any” agree- 
ment. The Board rested its conclu- 
sion on the principle that the Act 
does not permit insistence that the 
other party agree to a provision or 
take some action which is unlawful 
or inconsistent with the basic policy 
of the Act. “By their insistence upon 
the continuation of a practice which 
the Act now forbids,” the Board 
said, “as a condition precedent to 
entering into any agreement, the 
[NMU] . refused to bargain in 
violation of Section 8 (b) (3) of the 
het.” , 

The Board overruled the exami- 
ner’s position that the NMU had 
attempted to restrain or coerce em- 
ployees in violation of §8 (b) (1) (A). 
The legislative history of the Section 
was deemed to show that Congress 
did not intend to prohibit strikes 
which would have, as one effect, the 
dimunition of employment oppor- 
tunities for non-union men, but only 
to prohibit coercive measures against 
individuals to compel acceptance of 
union membership. The Board said: 
“This strike, though violative of Sec- 
tion 8(b) (2), had as its prime objec- 


tive the protection of the employment 


interests of NMU members, and not 
the coercing of non-members to join 
the union.” Member Gray dissented 
from this portion of the opinion on 
the ground that, viewed realistically, 
the hiring-hall system coerced non- 
union seamen by depriving them of 
employment. The majority, in reply, 
pointed out that “Mr. Gray’s reason- 
ing, carried to its logical conclusion, 
would require outlawing practically 
any strike opposed by some em- 
ployees”’. 

The Board held the remedy for 
these violations to be an order pro- 
hibiting the NMU from requiring 
hiring-hall provisions in employment 
contracts and from instigating or 
approving a strike for that purpose, 
and ordering the NMU to bargain 
collectively on other issues. ‘The 
Board held itself without power to 
assess monetary damages against the 
NMU to reimburse the shipowners 
for loss due to the illegal strike; this 
was deemed a function of the courts 
rather than the Board. 


Monopoly .. . copyrights . . . ASCAP 
enjoined from violation of anti-trust 
laws involved in requiring motion 
picture exhibitors to obtain separate 
blanket licenses for the public per- 
formance of films with synchronized 
musical compositions, in addition to 
licenses obtained by producers for the 
synchronization of copyrighted music. 


® Alden-Rochelle, Inc. v. American 
Society of Composers, Authors and 
Publishers, U.S.D.C., S.D.N.Y., July 
19, 1948, Leibell, D.J. 


Plaintiff motion picture theater 
operators brought this action for 
treble damages for, and injunctive 
relief against, continuance of viola- 
tion of the anti-trust laws alleged to 
be involved in requiring plaintiffs 
to obtain an annual blanket license 
for the public performance for profit 
of copyrighted musical compositions 
incorporated into the sound track of 
motion pictures exhibited by plain- 
tiffs. 

The Court found that defendant 
ASCAP was accustomed to obtain 
from its members, publishers and 
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composers, assignments of the power 
to license the public performance 
of their copyrighted compositions. 
Blanket licenses were issued to radio 
stations, bands, motion picture ex- 
hibitors, etc., and the fees collected 
divided among ASCAP members. 
Members of ASCAP individually 
licensed motion picture producers to 
record their compositions on the 
motion picture sound tracks. The 
license to the producer, however, did 
not include the right to perform the 
composition publicly for profit; each 
exhibitor had to secure that right be- 
fore exhibiting the film and inte- 
ASCAP con- 
trolled the licensing for such per- 


grated sound track. 


formance of 80 per cent of the tunes 
used in motion pictures, and issued 
blanket licenses to theater operators, 
for which an annual fee was charged, 
based on the seating capacity of the 
theater. These fees were divided 
among ASCAP’s members. The ma- 
jor producers had large interests in 
music publishing houses, and conse- 
quently received a substantial por- 
tion of the license fees divided among 
ASCAP members. Producers com- 
monly prohibited the exhibition of 
their films in theaters not licensed 
by ASCAP. When a producer used a 
composition not controlled by AS- 
CAP, he purchased both the record- 
ing and the performing rights, and 
so made it unnecessary for exhibitors 
to procure licenses to perform such 
numbers. 

On these facts, the Court held 
that ASCAP was a conspiracy in re- 
straint of trade in violation of the 
anti-trust laws. According to the 
Court, the cases which have 
held that patent owners may not 
combine their patents so as to extend 
the monopoly of the one patent by 
the monopoly of the other, state the 
legal principles which prevent two 
copyright owners from doing a simi- 
lar thing”. This principle was deemed 
to apply with particular force in 
view of the restriction imposed by 
producers on exhibition of films in 
non-ASCAP licensed theaters, thus 
combining the motion picture copy- 
right monopoly with the musical 
composition copyright monopoly. 
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In view of the impracticability of 
an exhibitor’s securing a license for 
each piece of music incorporated in 
a motion picture sound track, how- 
ever, and in view of the reasonable- 
ness of the scale of ASCAP licensing 
fees, the Court held that plaintiffs 
had failed to demonstrate injury en- 
titling them to damages. The Court, 
however, granted injunctive relief 
requiring ASCAP to relinquish con- 
trol over the public performance 
licensing of music used in motion 
pictures, prohibiting its members 
from separating the right of public 
performance from the right to syn- 
chronize with motion pictures, and 
prohibiting them from licensing ex- 
hibitors to perform such  synchro- 


nized music. 


Radio Communication 
broadcasts . . . three-judge statutory 
court lacks jurisdiction to annul FCC's 
obiter interpretation of political broad- 
cast section of Communications Act 


. political 


since Commission's opinion is not a 


§402(a) 


reviewable ‘order’’ under 


of Act. 


® Houston Post Co. v. U.S., U.S. 
D.C., S. Tex., August 3, 1948, Hutch- 
eson, C.J. 

Plaintiff owner of a Texas radio 
station sued under §402(a) of the 
1934 Communications Act to annul 
and enjoin the enforcement of the 
Federal Communications Commis- 
sion’s interpretation of §315 of the 
Act. This section provides that if any 
licensee permits a legally qualified 
candidate for public office to use a 
broadcasting station, he shall afford 
equal opportunities to all other such 
candidates, that the licensee shall 
have no power of censorship over the 
material broadcast, and that no ob- 
ligation is thereby imposed upon any 
licensee to allow the use of its station 
by any such candidates. The FCC, 
while deciding Jn re Port Huron 
Broadcasting Company on June 28, 
1948, stated obiter that this prohibi- 
tion against any political censorship 
is absolute and prohibits censorship 
of material even if it is libelous or 
might tend to involve the station in 
an action for damages. Plaintiff con- 


950 American Bar Association Journal 


Courts, Departments and Agencies 


tended that the Commission’s action 
would compel plaintiff to choose be- 
tween the dangers of losing its license 
for noncompliance with the opinion, 
or of being sued for libel upon com- 
pliance. 

Dismissing the suit for lack- of 
jurisdiction, the Court held that the 
FCC opinion was not a reviewable 
“order” or regulation under §402(a) 
of the Communications Act, but 
merely an interpretation without the 
force of law as to the obligation im- 
posed by §315 itself. According to the 
Court, the views expressed by the 
Commission “neither direct anyone 
to do anything, nor finally adjudi- 
cate a fact to exist upon which some 
right or duty immediately depends”, 
and thus do not constitute, nor were 
they an oblique attempt to consti- 
tute, a regulation with sanctions 
promulgating a rule of conduct. 
The Court distinguished Columbia 
Broadcasting System v. U.S., 316 
U.S. 407, which involved the ques- 
whether the 
against the Commission’s orders was 


tion action for relief 
premature, as a case where the regu- 
lations complained of were admitted- 
ly promulgated by “order’’ and hence 
were reviewable. Plaintiff's position 
was deemed “quite unfounded” in 
view of the fact “that the Supreme 
Court has not construed the section; 
that there is no body of judicial 
opinion interpreting it as the Com- 
mission has done, but such opinion 
as there is is directly to the contrary, 
and that prohibitions against censor- 
ship have been uniformly held not to 
prevent the control of language 
which is beyond the scope of guaran- 
tees of free speech”. 


United States . . . Federal Tort Claims 
Act . . . subrogees may prosecute 
claims in own right . . . foreign in- 
surance companies may be subrogated 
to claims under Act. 


® South Carolina State Highway 
Dept. et al. v. U.S., U.S.D.C., E.D. 
S.C., June 15, 1948, Waring, D.J. (Di- 
gested in 16 U.S. Law Week 2022, 
July 13, 1948.) 


A merchant vessel owned by the 
United States collided with a toll 


bridge owned by plaintiff Highway 
Department, which sued under the 
Federal Tort Claims Act, 28 USC 
§931 et seq., to recover for injury to 
the bridge and for loss of revenue 
during the repair period, alleging 
that the collision was caused by the 
negligence of defendant’s employees, 
the ship’s officers. Joined as plaintiffs 
were various insurance companies as 
subrogees to the extent of payments 
made to the highway department un- 
der policies on the bridge. A motion 
to dismiss the insurance companies 
as improperly joined was denied. 
The government’s principal con- 
tention was that subrogees are ex- 
cluded from recovery under the Act 
and that only parties actually suffer- 
ing loss are entitled to take advan- 
tage of it. Underlying this contention 
was the principle of strict construc- 
tion of statutes waiving sovereign 
The Court, 
deemed that the grant of jurisdiction 


immunity. however, 
over “any claim” for money damages 
“on account” of injury to or loss of 
property attributable to the negli- 
gence of federal employees (28 USC 
§931) was sufficiently broad to in- 
clude claims by subrogation, even 
though subrogees were not specified 
as claimants. Moreover, the Court 
maintained, the judiciary, like the 
legislature, is recognizing the justice 
of relaxing sovereign immunity, and 
a more liberal construction of sov- 
ereign immunity waivers is the trend 
of modern cases, Accordingly, the in- 
surance companies were properly 
joined as plaintiffs since “the lan- 
guage of the Act... in no way for- 
bids subrogation and . the Act 
was intended to allow any parties 
having valid claims against the gov- 
ernment ... to bring their suit . . .” 

An additional motion urged the 
dismissal of two foreign insurance 
companies. The Court, however, de- 
nied that the Act “puts any penalty 
upon a foreign insurance company 
doing business in this country”, o1 
even requires the extension by the 
respective foreign governments of 
reciprocal rights to American entities. 
Accordingly, this motion also was 
overruled. 
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Practising lawyer's guide to the 


current LAW MAGAZINES 





AGENCY—“Agency Powers”: In 
the field of legal periodicals, Professor 
Warren A. Seavey, of the Harvard 
Law School, lends his distinguished 
name to the debut of a welcome new 
quarterly, the Oklahoma Law Re- 
view (Vol. 1—No. 1; pages 3-20), 
with an article dealing with the more 
unusual cases of liability of a prin- 
cipal for the acts of his agent. He 
cites a number of situations in which 
Courts have held the principal liable 
for transactions entered into by an 
agent, even though the agent has 
lacked the generally required “ap- 
parent authority” and under circum- 
stances in which the elements of 
estoppel were not present. The Jour- 
NAL greets warmly the newcomer to 
the roster of useful law reviews which 
are accomplishing much for their 
law schools, their students, their fac- 
ulties, their alumni, and through this 
department the practicing profession, 
which turns increasingly to the law 
reviews for practical material on the 
subjects expounded in articles noted 
here. Beyond a doubt the actively 
practicing lawyers who read the re- 
views for us and select the articles to 
be commented on, and prepare these 
notes, pass over and neglect many 
erudite contributions which are a 
credit to the scholarship of the pro- 
fession; but the pragmatic test ap- 
plied by this diligent group which 
has given so generously of its uncom- 
pensated time for the benefit of the 
profession seems to be chiefly a po- 
tential usefulness to practicing law- 
yers in our diversified profession. 
The law reviews in small schools and 
large which obtain and publish ar- 
ticles and “notes” of this character 
find such products selected for in- 
clusion here. (Address: Oklahoma 


Law Review, Norman, Okla.; sub- 
scription price: $5.00 per year.) 


Conrticr OF LAWS—“The Full 
Faith and Credit Clause and Frater- 
nal Insurance”: The March-April is- 
sue of the Illinois Law Review (Vol. 
13—No. 1; pages 116-121) contains a 
useful “note” on the recent decision 
in Order of United Commercial 
Travelers of America v. Wolfe, 331 
U. S. 586, 67 S. Ct. 1335 (1947). In 
that case the Supreme Court reversed 
the South Dakota Court and held 
that a claimant suing in South Da- 
kota, the domicile of the decedent, to 
recover benefits arising under the 
constitution of a fraternal benefit so- 
ciety incorporated in Ohio was bound 
under the “full faith and credit 
clause” by the statute of limitations 
contained in the Ohio charter of the 
society. The author sets forth the 
doctrine underlying the treatment 
previously accorded fraternal insur- 
ance contracts by the Supreme Court, 
which has required that the interpre- 
tation and effect given to the charters 
of these societies in the State of their 
incorporation be given full faith and 
credit in whatever foreign jurisdic- 
tion litigation concerning such con- 
tracts might arise. While the ruling 
in the United Commercial Travelers 
may be consistent with the earlier 
decisions concerning such contracts, 
the author cautions against extend- 
ing this assumption too far, on the 
ground that compelling another fo- 
rum to apply the law of the State of 
incorporation to all issues arising 


under these contracts might become 
repugnant to the salutary recognition 
given by the Supreme Court in pro- 
cedural and other matters to domi- 
nant policy considerations of the 
State of the forum. (Address: Illinois 
Law Review, Northwestern Univer- 
sity School of Law, Chicago, IIL; 
price for a single copy: $1.00.) 


ConstTITUTIONAL LAW— 
“Jury Service as a Privilege of Feder- 
al Citizenship”: The March-April 
issue of the Illinois Law Review (Vol. 
13—No. 1; pages 105-111) notes ap- 
provingly the decision in Bomar v. 
Keyes, 162 F. (2d) 136 (C.C.A. 2d, 
1947) certiorari denied, 332 U.S. 825, 
68 Sup. Ct. 166 (1947), which held 
that absence for service on a federal 
grand jury is not cause for the dis- 
charge of a teacher who is in proba- 
tionary status. The “note” discusses 
the origin of the “privilege” of jury 
service, and concludes that the Court 
correctly protects it with the Civil 
Rights Act rather than with the gen- 
eral privileges and immunities clause 
of the Fourteenth Amendment. The 
problem of original federal jurisdic- 
tion is also considered, and the au- 
thor reasons that original federal 
jurisdiction exists in any suit in 
which is alleged a violation of the 
Civil Rights Act, even though the 
$3,000 amount is not alleged. (Ad- 
dress: Illinois Law Review, North- 
western University School of Law, 
Chicago, IIl.; price for a single copy: 
$1.00) . 


ConstTITUTIONAL LAW — 
“Concluding the War—The Peace 
Settlement and Congressional Pow- 
ers”: Although the President as Com- 
mander-in-Chief has the responsi- 
bility for the temporary military 
government of occupied enemy terri- 
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tory, the permanent policy and re- 
lationship of the United States to 
Germany involves specific Congres- 
sional powers. The nature of such 
powers is discussed in a timely and 
well-considered article in the July 
issue of the Virginia Law Review 
(Vol. 34—No. 5; pages 553-568), by 
, W. 
member of the MG Staff in Germany 


Brabner-Smith, recently a 
ment. He is strongly of the opinion 
that, without the concurrence of the 
Congress, it is beyond the constitu- 
tional power of the Executive to dis- 
pose of property or territory captured 
by our military forces or to bind the 
government to adherence to any un- 
derstanding in respect thereof. He 
urges, therefore, that no further per- 
manent undertakings on behalf of 
this nation be made or permitted by 
the President until the Congress has 
considered every phase of a final 
settlement and a policy has been 
adopted which is mutually satisfac- 
tory to both of these branches of gov- 
ernment. (Address: Virginia Law 
Review, Clark Memorial Hall, Char- 
lottesville, Va.; price for a single 
copy: $1.25). 


CorporaTIoNns —‘“The Close 
Corporation and the Law”: The de- 
sire of participants in a close corpora- 
tion to equate the scheme of the 
governance of their enterprise to that 
of a partnership poses many a prob- 
lem for the alert lawyer. The extent 
to which this equation may more 
readily be implemented under legis- 
lation such as the new Section 9 of 
the New York Stock Corporation 
Law (added by Chapter 862 of the 
Laws of 1948, effective September 1, 
1948) is discussed in an informative 
article in the June issue of the Cor- 
nell Law Quarterly (Vol. XXXIII— 
No. 4; pages 488-506) by Carlos D. 
Israels, visiting Lecturer in Law at 
Columbia University and author of 
various studies in the field of cor- 
poration law. Although based on a 
recent New York enactment, Mr. Is- 
raels’ contribution contains material 
that may be of interest to lawyers in 
other States if they have like prob- 
lems for clients. (Address: Cornell 
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Law Quarterly, Ithaca, N. Y.; price 
for a single copy: $1.00). 


Corporations — ‘Voting 
Trusts and Irrevocable Proxies”: A 
“comment” in the June issue of the 
California Law Review (Vol. 36—No. 
2; pages 281-289) concludes that rec- 
ognition of the validity of irrevoca- 
ble proxies, combined with statutory 
protection to take the place of revo- 
cability, would provide a direct and 
efficient approach to the objective of 
safeguarding holders of voting trust 
certificates from possible abuses re- 
sulting from separation of voting 
power from beneficial ownership of 
corporate shares. As protective de- 
vices, the author suggests the imposi- 
tion of limitations upon the pur- 
poses for which a voting agreement 
may be formed, the authority which 
may be delegated to voting repre- 
sentatives, the conduct of voting rep- 
resentatives, and the duration of the 
voting agreement. It is submitted 
that these safeguards should be con- 
sidered as not only supplements to 
the recognition of irrevocable prox- 
ies, but also in connection with any 
amendment of existing voting trust 
statutes. (Address: California Law 
Review, University of California, 
Berkeley, Cal.; price for a single 
copy: $1.25). 


"T axaTION—Federal Estate Tax 
—‘The Revenue Act of 1948”: Since 
the enactment of the 1948 Revenue 
\ct last April, there has been a steady 
stream of writings which expound 
and throw light on the revolutionary 
provisions respecting the income and 
estate taxes of married persons. The 
Virginia Law Review for July (Vol. 
34—No. 5; pages 501-525) contains 
the first installment of an analysis 
and exposition by Robert T. Molloy 
and Robert L. Woodford, of the New 
York Bar, which deal with features 
of the new law. Although their arti- 
cle is limited to the estate tax pro- 
visions of the statute, it will be found 
unusually lucid and helpful to the 
practitioner who needs or wishes to 
acquaint himself with the new mari- 
tal deduction. Our readers will note 


approvingly that our Association's 
part, through its experienced Section 
of Taxation, in drafting and bring- 
ing about the enactment of the new 
law, is given due recognition by the 
authors. Speaking philosophically, it 
is interesting to take note and ac- 
count of the possibly far-reaching 
significance and consequences of the 
legislation. It appears to be based on 
more soundly American concepts and 
objectives, as to the incidence and 
impacts of tax burdens still inescapa- 
bly oppressive and deleterious, than 
some earlier and socializing measures 
to “soak the fortunate’ (who have 
few votes and are politically inef- 
fective) and “spread the wealth”. (Ad- 
dress: Virginia Law Review, Clark 
Memorial Hall, Charlottesville, Va.; 
price for a single copy: $1.25.) 


"TL axaTION=“Federal Taxes and 
the Family: The Revenue Act of 
1948”: In the July number of the 
Southern California Law Review 
(Vol. XXI—No. 4; pages 331-343), 
John W. Ervin, Associate Professor 
of Law at the University of Southern 
California, analyzes the opportuni- 
ties presented by the Revenue Act of 
1948, perhaps primarily for tax pay- 
ers who are California residents or 
property owners. He concludes that 
community property laws still pro- 
vide the greatest flexibility in estate 
planning. Regional considerations 
do not limit the value of the author’s 
views, especially those as to the tax 
disadvantages of joint tenancies, the 
pitfalls inherent in the “terminable 
interest rule”, and the need for es- 
tate planning based on detailed and 
continuing knowledge of economic 
facts as well as details of the client’s 
affairs not previously indispensable 
to the lawyer advising as to wills and 
estate taxes. Professor Ervin predicts 
that the 1948 tax legislation will give 
rise to much litigation, to extensive 
amendments of its provisions, to an 
increase in the use of trusts, and a 
shift in intra-family property trans- 
fer from husband to wife to other 
areas of the family, and a parallel 
shift in the field of intensive tax liti- 
gation. (Address: Southern Califor- 
nia Law Review, 3660 University 
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Avenue, Los Angeles 7, Cal.; price 
for a single copy: $1.00). 


Torts —“Recent Developments 
in the Law of Privacy”: An interest- 
ing and very useful exposition of law 
and decisions on right of privacy 
throughout the United States is in 
the July issue of the Columbia Law 
Review (Vol. 48—No. 5; pages 713- 
731). In it Wilfred Feinberg, lately 
Editor-in-Chief of that review, mem- 
ber of the New York Bar, has collat- 
ed most, if not all, of the cases de- 
cided over the last decade in those 
jurisdictions where rights of privacy 
are not governed by statute. His ob- 
servation and conclusion are that the 
existence of a common law right of 


privacy is more firmly established 
now than it was ten years ago and 
this trend is likely to continue and 
be accentuated, particularly in view 
of the commercialization of such new 
means of communication as _tele- 
vision and facsimile newspapers. (Ad- 
dress: Columbia Law Review, Kent 
Hall, 
York 27, N. Y.; price for a single 
copy: $1.00) . 


Columbia University, New 


ey RUSTS—“Accounting for the In- 
come from a Testamentary Trust”: 
Good reason for careful planning 
and draftsmanship with relation to 
the meaning of the term “income” in 
testamentary trusts is given by Vol 
Gene Edmondson, Associate Profes- 


Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Failure to Report Income 
Constructively Received 
#" The First Circuit of Appeals, in 
an opinion written by Supreme Court 
Justice Frankfurter sitting as a Cir- 
cuit Justice, has ruled that a salary 
constructively received when earned 
but not reported by a cash basis tax- 
payer cannot be treated by the Com- 
missioner as income in a later year 
unless there is a clear showing of 
factual misrepresentation. Ross v. 
(Prentice-Hall, par. 
72,557). The decision carries the 
doctrine of “constructive receipt” to 
its logical conclusion. This doctrine 
has the effect of taxing income not 
actually received by a cash basis tax- 
payer if the amounts are credited 
to the account of the taxpayer or set 
apart for him and may be drawn 
upon at any time (Treas. Reg. 111, 
Sections 29. 42-2, -3). 

From 1924 through 1932 the tax- 
payer withdrew only a part of his 


Commissioner 


compensation, leaving about $30,000 
to his credit on his employer’s books. 
In his income tax returns for these 
years he included only the salary 
which he actually received in cash. 
Most of the $30,000 credit, which 
remained on the employer’s books 
until 1939, was withdrawn. during 
the three years 1939-41 along with 
the taxpayer’s current salary. How- 
ever, only the latter was reported for 
income tax. 

The Tax Court sustained the Com- 
missioner’s determination that the 
1939-41 cash withdrawals should be 
taxed in those years even though 
they were earned and credited to the 
taxpayer’s account in years prior to 
1933, years barred by the statute of 
limitations. The First Circuit re- 
versed on the ground that these 


credits were constructively received 
and hence taxable in the earlier 
years. The doctrine of constructive 
receipt is a rule of law, according to 


Law Magazines 


sor of Accounting at the University 
of Oklahoma, in the initial issue of 
the Oklahoma Law Review (Vol. 1— 
No. 1; pages 32-48). In treating this 
ever-present problem in the admini- 
stration of a testamentary trust, he 
takes the more common forms of 
trust property and shows the deter- 
minations arrived at by statutes and 
Court decisions as to the apportion- 
ment to be made in each instance 
analyzed. The appearance of such an 
article in the first issue of a new 
review gives promise for its emphasis 
placed in the thinking and scholar- 
ship at the law school which has 
sponsored its genesis. (Address: Okla- 
homa Law Review, Norman, Okla.; 
subscription price: $5.00 per year) . 


+ 


the Circuit Court, not an election 
which the Commissioner may invoke 
or not as he chooses. The Court 
found no basis for an estoppel. “A 
mere failure to report income is not 
a representation that such income 
has in fact not been received.” 

Of course, if a taxpayer is fraudu- 
lent minded, the statute of limita- 
tions will be of no help as there are 
no limitations on fraudulent returns. 


Mimeograph 6293 — 
A New Procedural Safeguard 


Another recommendation of our 
Association’s Section of Taxation 
was adopted on August 5, 1948 with 
the issuance by the Bureau of In- 
ternal Revenue of Mimeograph 6293. 
These instructions to the Bureau’s 
field offices in effect grant to taxpay- 
ers and their representatives an addi- 
tional opportunity to be heard in 
connection with the administrative 
settlement of income, estate and gift 
tax liabilities. 

Issues are often presented in the 
course of a revenue agent’s examina- 
tion which cannot be resolved in the 
field. Such issues are referred to Wash- 
ington for advice and decision. In 
the past the taxpayer’s counsel was 
frequently not advised of the fact 
that the Washington office had been 


October, 1948 » Vol. 34 953 





26 





Tax Notes 


consulted until an adverse decision 
was communicated to him. He was 
given no opportunity to present his 
arguments to the officer responsible 
for the decision. Needless to say this 
was a most frustrating experience. 

The recent Mimeograph, issued in 
response to our recommendation, 
corrects this situation. When the rev- 
enue agent in charge decides that a 
return involves “‘an issue requiring 
technical advice from the Bureau”, 
the taxpayer or his counsel is to be 
advised that the issue is to be referred 
to Washington and that if desired 
“a hearing will be granted in Wash- 
ington, in the event of an adverse 
decision”, before a representative of 
the unit having jurisdiction of the 
matter. An opportunity is also to 
be afforded to submit a brief on 
behalf of the taxpayer “of the facts, 
law, and arguments, which brief will 
be transmitted to Washington as an 
attachment to the letter requesting 
advice on the issue”. 

If the decision in Washington on 
the record is adverse to the taxpayer 
“the Washington office concerned 
will advise the taxpayer or his rep- 
resentative of the time and place of 
the hearing”. 

The Mimeograph is not applicable 
where the issue relates to “matters 
primarily of internal concern” nor 
to “cases involving fraud or jeopardy 
assessment”. 

The credit for initiating this pro- 
cedural safeguard goes to the Sec- 
tion’s Committee on Bureau Practice 
and Procedure, headed by Robert 
Ash. The officials of the Bureau are 


to be commended for recognizing its 
fairness and putting it into execution. 


Testamentary Trusts 

and the Income Tax 

The importance of considering in- 
come taxes in connection with the 
drawing of wills is illustrated by the 
recent case of Annie Inman Grant, 
decided by the Tax Court on August 
17, 1948 (11 T.C.—No. 26). The 
decedent’s will established a testa- 
mentary trust for the benefit of his 
wife (the taxpayer) during her life- 
time, and after her death for his 
children and grandchildren. The 
trusiees were directed to pay the wife 
at the end of each year “all or any 
part of the net income .. . that my 
wife may elect”, any part not drawn 
down by the wife to be added to 
corpus. The wife and one of the 
decedent’s sons were named as trus- 
tees. 

The taxpayer’s wife never took 
any of the income, and something 
over two years after the decedent's 
death she executed a formal renun- 
ciation of her income interest. The 
Commissioner of Internal Revenue 
determined that all net income re- 
ceived by the trust prior to the date 
of the renunciation should be taxed 
to the wife. The Tax Court approved 
this determination. 

Section 162 of the Code taxes to 
the beneficiaries of a trust the por- 
tion of the trust income required to 
be distributed or, in the case of a 
discretionary trust, the portion ac- 
tually distributed, the balance being 
taxed to the trust. These provisions 
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were apparently inapplicable since 
no income was actually distributed 
to the wife and none was required 
to be paid to her unless and until she 
requested it. The Commissioner re- 
lied on the broad sweep of Section 
22 (a), the catch-all section which 
taxes each person on his income 
“derived from any source whatever”. 
The income of this trust was taxed 
to the wife on the theory that it was 
hers, since she had the unrestricted 
right to reach out and take it. Under 
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or even a failure to draw down 
money before a fixed date, often has 
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may as a consequence raise gift tax 
problems. No such question was in- 
volved in the instant case. 
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Bar Association News 
Richard B. Allen + Editor-in-Charge 








California and Arkansas 
Get State Bar Awards 


# At the final session of the Assembly 
at the 71st Annual Meeting of our 
Association, at the Civic Auditorium 
in Seattle on September 9, the an- 
nual wards for excellence among 
State Bar Associations were presented 
to the State Bar of California in the 
large State Bar Association grouping 
and to the Bar Association of Ar- 
kansas in the competition among 
smaller State Associations. The Col- 
umbus (Ohio) Bar Association gar- 
nered the award in the local Bar 
Association division. 

The awards, made under the spon- 
sorship of the Section of Bar Activi- 
ties and decided by a committee 
within that Section, are highly-prized 
manifestations of the interest taken 
both by our Association and by citi- 
zens generally in the public-spirited 
activities of State and local Bar 
Associations. The diligent efforts and 
keen rivalry in some of the groups 
indicates the intense activity which 
is taking place within organizations 
of all sizes and in all localities through 
the agency of the organized Bar. 
Paul B. DeWitt, of New York, Chair- 
man of the Section, bestowed the 
awards before a large and enthusias- 
tic Assembly meeting. 

In giving the award to the State 
Bar of California (integrated), Mr. 
DeWitt emphasized the organiza- 
tion’s activity in the field of public 
relations and in community relations 
work, where the aim has been to 
bring the story of the State Bar and 
the public service rendered by law- 
yers home to the local people in a 
friendly, neighborly fashion. He 


said California’s was probably the 
first Bar to cooperate with the ex- 
tension division of a State University 
in establishing a post-admission edu- 
cation program on a permanent and 


systematic basis (33 A.B.A.J. 952; 
September, 1947). Also, the Califor- 
nia Bar has worked unremittingly to 
suppress unauthorized practice of the 
law. Especially mentioned in the 
presentation were the programs for 
improved standards of admission to 
law school and for betterment of the 
training given at such schools. Dur- 
ing the year the State Bar approp- 
riated $20,000 for a survey of law 
schools in California, such survey 
being made by out-of-State lawyers 
experienced in the field. 

In receiving the award among the 
smaller State Bar Associations (those 
in States having a lawyer population 
of less than 2000), the Bar Associa- 
tion of Arkansas was cited for its 
labors in drafting a complete probate 
code for the State based on the Mod- 
el Probate Code and for its support 
of a judicial reorganization plan that 
will upon adoption unify and im- 
prove the Court system of Arkansas. 

A number of accomplishments 
were listed in the presentation of the 
local Bar Association award to the 
Columbus (Ohio) Bar: 

(1) It conducted an Institute on 
Federal Taxation, an Institute on 
Practical Legal Problems, and twen- 
ty-seven educational luncheon lec- 
tures; 

(2) It prepared and presented 
sixteen radio broadcasts, entitled 
“Your Lawyer and You”; 

(3) It conducted joint conferences 
and joint meetings with realtors, 
trust officers, accountants, life under- 
writers, and physicians; 

(4) It drafted proposed new rules 
for the United States District Court 
for the Southern District of Ohio; 

(5) It prepared and circulated a 
handbook for jurors in cooperation 
with the judges of the Franklin 
County Court of Common Pleas; 
and 


(6) It operated a lawyers’ refer- 
ence service and cooperated in fur- 
nishing free legal aid to those who 
were in need of it. 

As usual, the winning Bar Asso- 
ciations had many close and worthy 
competitions, and selection for the 
1948 awards was truly difficult. The 
data submitted by all of the Associa- 
tions which sought the honor of the 
awards made a most impressive and 
convincing demonstration of the re- 
kindled spirit and diligent purposes 
which increasingly animate the or- 
ganized Bar of America. Nearly all 
of the State and local Bar Associa- 
tions are now “on the march”. 


National Bar Association 
Organized in China 


® While we chronicle the multiplied 
activities of Bar Associations—na- 
tional, State and local—in these pages 
of the JOURNAL, it is refreshing to re- 
ceive word that the Bar of a great 
nation identified in ideals with our 
own is organizing itself to assist more 
adequately the tasks of improving 
the administration of justice and the 
science of jurisprudence. Dean Ros- 
coe Pound, distinguished member of 
our Association whose latest service 
is in advising the Ministry of Justice 
in China in the establishment of 
Courts and the modernization of the 
system of law in that far-away coun- 
try (34 A.B.A.J. 273; April, 1948), 
has sent us the following inspiring 
account of the organization of the 
National Association of Bar Associa- 
tions in China: 

“The Chinese Handbook (1945 
edition) names but one organization 
in China having to do with law, 
namely, the Law Society of China, 
a learned society founded in Septem- 
ber, 1945, ‘to do research in law for 
the improvement of the Chinese le- 
gal and judicial system’. Nothing in 
the way of a Bar Association is noted 
in this book, nor in the Chinese 
Yearbook for 1944-45 (the last issue). 

“Local Bar Associations, however, 
go back to the old days of the Consu- 
lar Courts, and with the establish- 
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ment by the Republic of a modern 


organization of Courts and modern 
administration of justice under mod- 
ern codes, such Associations were 
formed elsewhere. There was also 
a national organization before the 
war, but what had been achieved in 
that direction was undone during 
the Japanese occupation. 

“In the 
since the war the national organiza- 


general reconstruction 
tion was to be revived. But a new or- 
ganization became necessary because 
of the Statute of 1945 governing the 
admission, organization, and disci- 
pline of advocates. Under that law 
all advocates must be members of a 
Bar Association. Where there are 
fifteen or more registered in a judi- 
cial district, they must set up a Bar 
Association. If fewer, they must join 
the Bar Association of a neighboring 
district, or the districts may set up a 
joint Bar Association. The statute 
also provides that a National Bar 
Association may be set up at the 
suggestion of seven or more local 
Bar Associations with the approval 
of half of the local Bar Associations 
of the country. The Statute contains 
what is in effect a Code of Profes- 
sional Ethics in some twenty articles 
and provides a disciplinary system to 
enforce the Code. 

“Accordingly, an organization 
meeting of a National Association of 
Bar Associations was held in Nan- 
king on September 9-13. At the first 
session Professor Tai Siu-Chan, of 
the faculty of law of the National 
Central University, presided. A mes- 
sage from the President of the Re- 
public was read, which appreciated 
the role of the lawyer in stabilizing 
society and emphasized the task of 
the lawyer and so of the organized 
Bar in upholding law and _ justice 
according to law. 

“A representative of Dr. Wang 
Chung-hui, President of the Judicial 
Yuan, the highest judicial organ in 
the national government, spoke of 
the contribution which organized 
lawyers can make to the administra- 
tion of justice because of the variety 
of lawyers’ contacts and the extent 
of their experience. It should be 
noted in passing that the ‘grand jus- 
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tices’ in the Judicial Yuan have the 
ultimate authority only to interpret 
the Constitution and pass on the 
validity of legislation and adminis- 
trative ordinances claimed to contra- 
vene the Constitution. 

“Dr. Hsieh Kwan-sheng, Minister 
of Justice, spoke of the importance 
of cooperation of the Bar, as one 
arm of justice, with the Courts and 
the administrative authorities in up- 
holding the law. This is especially 
needful in a time of reconstruction 
and the national organization of 
lawyers is therefore timely, 

“The President of the Adminis- 
trative Court, Dr. Chang Chi-peng, 
said that the date ‘double-nine’ (the 
ninth day of the ninth month) was, 
according to old Chinese ideas, an 
auspicious one for new undertakings 
and so he prophesied a good future 
for the Association.” 

Dean Pound, adviser to the Minis- 
try of Justice, then gave to the meet- 
ing the benefit of his statement of 
“American Experience of Bar Asso- 
ciations”. He set forth the organiza- 
tion of our profession at the time 
America was colonized, the Bar Asso- 
ciations in Colonial America and 
after the independence, and the his- 
tory, organization and achievements 
of the American Bar Association. Dr. 
Yang Chao-lung, director of the 
Criminal Bureau of the Ministry of 
Justice, interpreted. Details of the 
organization of China’s promising 
new force for an independent and 
effective profession were taken up in 
later sessions. 


Alabama Bar Attracts 
Its Largest Attendance 


Adoption of a_ strongly-worded 
“States’ rights” resolution marked 
the 1948 meeting of the Alabama 
State Bar, which drew a record at- 
tendance to its convocation held in 
Montgomery on August 6-7. 

W. Howell Morrow, retiring Presi- 
dent of the State Bar, sounded the 
‘States’ rights” convictions held deep- 
ly by lawyers, in a ringing address 
about it and the relation of the Bar 
to it. At the business session the fol- 
lowing resolution was unanimously 
adopted: 








Greystone-Stoller Corp. 


GESSNER T. McCORVEY 


President, Alabama State Bar 


RESOLVED BY THE ALABAMA STATE 
Bar: 

1. That we do hereby declare our 
adherence to that concept of govern- 
ment, founded upon our federal Con- 
stitution, under which the several 
States are sovereign in all matters not 
expressly granted to the United 
States; 

2. That we do hereby declare our- 
selves opposed to any encroachment 
by the federal government upon those 
fields of legislation reserved by the 
States to themselves; 

3. That we do hereby declare our 
belief that among the matters which 
should be dealt with solely by States, 
each for itself, are (a) the qualifica- 
tions of voters, (b) the segregation 
of the races, (c) the right of citizens 
to choose their own associates and 
employees, and (d) the punishment 
of crimes not related to the federal 
government. 
Speakers on the Bar's 
program included J. Mac Jones, of 
Montgomery, who delivered the ad- 
dress of welcome; W. O. Walton, who 


two-day 


responded; Frank A. Constangy, of 
Atlanta; Frontis W. Johnson, of Da- 
vidson College; and Judge Lee B. 
Wyatt, of the Supreme Court of 
Georgia. 

Gessner T. McCorvey, of Mobile, 
was elected President of the State 
Bar for the ensuing year by acclama- 
tion. McLean Pitts, of Selma, and 
Calvin Poole, of Greenville, were 
elected First Vice President and Sec- 
ond Vice President, respectively. Law- 
rence F. Gerald, Sr., of Clanton, was 
renamed as Secretary. 
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®" Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Sees Powerful Forces 

Working To Destroy 

Democratic Institutions 

® | have never before written a letter 
with reference to editorial expression 
to any journal of any kind, whether 
representative of the daily press and 
intended for the consumption of 
laymen or representative of and in- 
tended for members of a certain 
profession. 

The lead editorial in your August 
issue [page 696], however, entitled 
‘The Point Where Toleration Ends”, 
is such an outstanding example of 
clear statement upon a most timely 
and vital subject that I am yielding 
to the impulse to write this letter of 
my appreciation and to give expres- 
sion to the hope that it will strike a 
similar response in the opinion of 
many other lawyers who are members 
of our Association. 

Lawyers who read the JOURNAL 
must be struck by the quotation from 
the address of retired Associate Jus- 
tice Owen J. Roberts, in the excerpt 
from his address to the Pennsylvania 
Bar Association, carried on the out- 
side of the front cover of your August 
issue. 

It seems so clear that powerful 
forces in this country are working 
to use democratic processes, evident- 
ly with the end in view of the de- 
struction of democratic institutions, 
that it must become a challenge to all 
those interested in the perpetuation 
of traditional American democracy 
not to suffer the ideas so vigorously 
and clearly expressed in this editorial 


to lapse into silence and inaction. 


RICHARD K. PHELPs 
Kansas City, Missouri 


Sees the McCollum Decision 
as Prohibiting ‘‘Free 
Exercise’ of Religion 


® We have read with considerable in- 
terest the editorial in your June issue 
(page 482) concerning the decision 
of the Supreme Court in the McCol- 
lum case, and we accept your invita- 
tion to discuss the result and impor- 
tance of that decision. 

We believe that this recent de- 
cision must be considered from two 
points: The first of these is moral. Cer- 
tainly the United States of America 
is a nation that was organized and 
has prospered under its faith in God. 
Under the McCollum decision, it is 
unconstitutional to teach children 
religion in any manner or form dur- 
ing school hours. Will not this poli- 
cy produce, in a few years, a genera- 
tion of young men and women 
without the moral training and be- 
lief necessary to lead this country 
and the world to an equitable adjust- 
ment of the differences existing 
among nations today? Will not these 
young people, as they assume control 
of our country, be definitely antago- 
nistic to every type of religion? 

The early days of the United States 
often found subtle or open religious 
persecution by groups which hap- 


pened to be in a majority in a par- 
ticular locality. Under the policies 
set forth by the Supreme Court, they 
practically guarantee that the United 


States will shortly be governed by a 
majority group which does not be- 
lieve in God. Will not this group 
then attempt to alter our freedom by 
enlightening the “poor misguided 
souls” who still cling to their faith 
and their belief in the age-old values? 

These presumptions and supposi- 
tions are not so far-fetched or so re- 
mote as many would believe them to 
be. Each action follows closely after 
the preceding one, and the impetus 
given by the Supreme Court to those 
who would destroy our religious free- 
dom will be difficult to halt. 

The second viewpoint in this re- 
gard is one based strictly upon the 
laws and the Constitution of the 
United States. The First Amendment 
provides that “Congress shall make 
no law respecting an establishment 
of religion, or prohibiting the free 
exercise thereof’. These provisions 
have been extended to the several 
States by the Fourteenth Amend- 
ment. The purpose of the Amend- 
ments was to guarantee to all people 
in this country the right to practice 
their religion to the full extent of 
their ability and desire. Likewise, the 
Amendments guarantee that any per- 
son may refrain from practicing re- 
ligion of any type. In almost every 
State of this country, children be- 
tween certain ages are required to 
attend schools regularly. Does the 
Constitution of the United States 
prohibit the free exercise of their re- 
ligion during these periods? Does 
the Constitution of the United States 
prohibit these children from attend- 
ing parochial schools which combine 
religious instructions with secular 
studies during the hours when the 
State law requires that they attend 
school? As yet, no Court has dared to 
go this far; but does not the McCol- 
lum decision take a long stride in 
that direction? The prohibition by 
the Supreme Court of any agreement 
between all religions to provide re- 
ligious instruction for young people 
who so desire constitutes, in our 
opinion, the prohibition of the free 
exercise of religion. 
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We believe that a careful review 
of the writings of Thomas Jefferson, 
Alexander Hamilton and others of 
their day will show that such was not 
the intent of the framers of our Con- 
stitution. There have been many ex- 
cellent works discussing the inten- 
tions and purposes of the framers of 
the Constitution and the Supreme 
Court in its decisions has often 
probed the intentions of those great 
leaders of the infant republic. It is 
impossible for us to reconcile the 
previous views of the Supreme Court 
in this regard with their more recent 
action in the McCollum matter. 

It is regretted that this letter is so 
lengthy, but we feel that this matter 
is of the highest importance to our 
nation, to our children and to our 
fundamental religious beliefs. We 
earnestly solicit your support in this 
cause, and we extend to you an offer 
of our services should your Associa- 
tion desire to file a brief amicus curiae 
in opposition to the position taken 
by the Supreme Court in the McCol- 
lum case. 

CHARLES I, DENECHAUD, JR. 
RICHARD C. MFUNIER 


New Orleans, Louisiana 


Says McCollum Case 
Overlooks Plain Language 
of the Constitution 


=" | want to thank you for the cour- 
age and intelligence of your editorial: 
“No Law But Our Own Preposses- 
sions’? [34 A.B.A.J. 482; June, 1948]. 
The McCollum case is a_ brazen, 
vicious attempt to legislate some- 
thing new into the Constitution by 
the device of overlooking the plain, 
clear language used in the Constitu- 
tion, and substituting for it the 
obscure, vague, unevolved and anti- 
religious so-called “principle of sepa- 
ration of church and state’. The 
next step we can expect is to have 
some atheist bring suit before the 
Supreme Court to remove from the 
Declaration of Indepéndence the 
statement that all men are endowed 
by their Creator with certain un- 
alienable rights. 

I served nineteen months overseas 
in the first World War. It is a splen- 
did thing that lawyers are showing 
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sufficient patriotism and courage to 
challenge the attack made by the 
Supreme Court upon belief in God 
and upon our United States Consti- 
tution. The McCollum case does 
what the Constitution says must 
not be done: give preference to one 
religion and that religion is the re- 
ligion of negation. Atheism is a re- 
ligion, which says there is no God 
and that Jesus Christ never existed. 
Atheism can be taught in the schools 
and is taught there. No wonder some 
of the religious groups have their 
own schools. 

Z. L. BEGIN 


Marshall, Minnesota 


Would Like a Study of 
Trends in State Courts 


# In the July JourNaL (page 554) 
under the title “Dissents and Over- 
rulings: A Study of Developments in 
the Supreme Court”, by Ben W. 
Palmer, of the Minnesota Bar, I find 
a scholarly analysis of the develop- 
ments and trends of the Supreme 
Court of the United States. In the 
same issue (page 535) Justice Robert 
H. Jackson, in an address to the 
American Law Institute, stated in a 
humorous vein: “You represent the 
legal profession in a great undertak- 
ing to restate the law; I am sure it 
has not escaped your attention that 
the institution of which I am a mem- 
ber is actively engaged in the same 
enterprise”’. 

Following this, I read a book writ- 
ten by Wilfred Parsons, S. J., under 
the title The First Freedom, pub- 
lished by the Declan X. McMullen 
Company. It is devoted to considera- 
tions on church and state in the 
United States. Cataloging this work 
is difficult; the nearest I can come to 
it from its framework is to call it a 
brief. It is definitely partisan, but 
not emotionally so. It is not homili- 
tic in its characteristics, although the 
mind of the theologian is exposed in 
a few places. It is invitational in its 
make-up, in that it should encour- 
age arguments from the other side. 
Father Parsons has given careful, in- 
telligent study for presentation of an 
important subject at a critical time. 

For one who is interested in trends, 


as revealed by Mr. Palmer, the book 
has a compelling interest. I hope 
that someone with ability to do so 
will soon give us an analysis of trends 
of State Court decisions. 

Someone in this Court recently ob- 
served that from trends “advice of 
counsel and trial of lawsuits is com- 
parable with the parlor game of pin- 
ning the tail on the donkey”. From 
my own observation, I repeat the 
question so often asked by my col- 
ored handyman: “Whur we gwine?” 

Davip J. HEFFERNAN 
Civil Court of Record, 
Dade County, 
Miami, Florida 
Author of Blackstone and 
White Rock Replies to Nat 
Schmulowitz's Review 
® Nat Schmulowitz, of San Fran- 
cisco, has been kind enough to send 
me an advance manuscript copy of 
his review of my book, Blackstone 
and White Rock [34 A.B.A.J. 937; 
October, 1948]. In his accompany- 
ing letter he offered to extend his 
comments further if I so desired, but 
I believe it would serve his purpose 
better if he were to do so publicly. 

I am surprised, since he apparently 
did not like my book, that he de- 
voted more space to it than was 
originally given to a review of Black- 
stone himself. I suspect, indeed, that 
Blackstone might have received short 
shrift from Mr. Schmulowitz, on the 
ground that his mind failed to tag 
along behind the established if anti- 
quated mores of his times. Certainly 
he refused to accept precedent or a 
viewpoint simply because it was prec- 
edent or a viewpoint. Similarly, and 
at the risk of presuming to align 
myself with Blackstone’s wisdom 
(which, believe me, I do not intend), 
I find little patience with my col- 
leagues who accept uninquiringly 
and indiscriminately every illusory 
phase of a lawyer’s character and 
life. We are, I think, a pretty lusty 
breed, regardless of the austere dig- 
nity we attempt to palm off on our 
clients; and those of us who have 
fallen victim to our own propaganda 
are blindly unrealistic. 

I am pleased that Mr. Schmulo- 
witz finds I have a sense of humor, 
but I regret I cannot return the com- 
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pliment. For Mr. Schmulowitz my 
book is a literal and apparently sav- 
age attack on the profession; he 
speaks of my “diatribes against the 
legal profession” and says that noth- 
ing in my book “enriches the mind 
or increases its treasure or causes it to 
advance a single step”. No fair re- 
viewer, I am sure, would consider 
my kidding of the profession in the 
nature of diatribes, and why Mr. 
Schmulowitz felt he should have his 
mind enriched by my book is some- 
thing I cannot understand. 

On second thought, Mr. Schmulo- 
witz’s mind should have been en- 
riched. He would have found, if he 
had paid attention, that all books 
are not to be taken literally, that 
occasionally one comes along in 
which the art of exaggeration is em- 
ployed to needle people like Mr. 
Schmulowitz, who fell neatly into 
the trap. But why he insists infer- 
entially that all books must enrich 
the mind or increase its treasure— 
why all books must be taken soberly 
and seriously—indicates rather clear- 
ly a bit of musty thinking. 

Mr. Schmulowitz ought to relax 
and not take himself quite so seri- 
ously, or, for that matter, the world 
and profession he squints at from 
his prefabricated ivory tower. 

A lapse in Mr. Schmulowitz’s tal- 
ent for quoting from my book con- 
firms what I have been saying. He 
quotes me as asserting that my book 
“is the most complete and truth- 
ful autobiography ever written” but 
fails, curiously enough, to add the 
qualifying clause which immediately 
follows: “. . . containing not only 
things that happened to me, but 
many things that might or could 
have happened to me”. I don’t think 
Mr. Schmulowitz would intention- 
ally quote me out of context, but 
I'm afraid he didn’t get the point. 
Either that or his lapse is explain- 
able only be referring to Freud, who 
explained this and kindred lapses. 
Mr. Schmulowitz will find Freud very 
serious and enriching reading, and 
I recommend that he try him... . 

Mr. Schmulowitz also complains 
of my language. I should think he 
might have spared the profession this 
rather naive complaint. I know noth- 





ing of activities or dialogue as they 
occur in Mr. Schmulowitz’s quaint 
little world, but in most law offices 
the language which mingles with the 
cigar smoke as lawyers attempt to 
wrangle more advantageous deals for 
their clients is not precisely reminis- 
cent of a seventeenth century draw- 
ing room. I think it unfair to blame 
me for reporting the nasty words my 
ears hear—the blame lies, I am sure, 
in this status quo world which Mr. 
Schmulowitz so dearly loves and un- 
fortunately sees through rose-colored 
glasses. 

Finally, I am glad that Mr. Schmu- 
lowitz “suspects” I may be kidding. 
There is perhaps still hope that he 
is catching on. 

MILTON L. FARBER 
Columbus, Ohio 


What President Was 
Seven Years a Judge 
But Not a Lawyer? 


®" I have just read the address of 
Mr. Justice Frankfurter in the 
August JOURNAL [page 656]. Please 
permit me to join the “Quiz Kids” 
class long enough to ask: Which one 
of the eleven outstanding Presidents 
named by Justice Frankfurter was a 
judge though not a lawyer? 

So far as I know, George Washing- 
ton is not mentioned in any biog- 
raphy or history as having been a 
judge. However, I do remember 
reading in the JOURNAL a few years 
ago that George Washington was a 
judge in his county for some seven 
years. 

While many lawyers on occasion 
feel, and some judges will admit, 
that all judges are not lawyers, yet 
Mr. Justice Frankfurter on a rehear- 
ing might concede that a mere judge 
is so nearly akin to a lawyer as to 
become an “expert in relevance”. 

Of course, Justice Frankfurter’s 
statement is correct; but I would 
like to see the JOURNAL again 
emphasize the fact that in addition 
to the many more publicized ways in 
which George Washington served his 
country, he also served many years 
as a judge, with civil and criminal 
jurisdiction, in his native State of 
Virginia. Apparently that is a fact 
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known to few lawyers and to almost 
no laymen. 

FRANK C. DUNBAR 
Columbus, Ohio 
Commenting on Courts’ 
Disregard of Rules 
of Law Long Settled 
=" I note from time to time in the 
biographical sketches of our judicial 
officials reference is made to their 
attitude towards the stare decisis 
principle, and that in a number of 
instances, as in the current sketch 
of Judge Rossman [34 A.B.A.]. 364; 
May, 1948], it is found that the 
judges have indicated little regard 
for it. If there is one thing above 
another that is responsible for our 
overcrowded dockets it is the viola- 
tion of that principle. It has about 
come to the point that with every 
new set of judges we have to re-edu- 
cate ourselves, as each new set seems 
to be a law unto itself. 

In view of this fluid state of the 
“law”, everyone figures that he has 
a chance to remake the law, and 
consequently many cases are brought 
that would not be brought if the 
litigants knew that stare decisis was 
still an observed principle. It used 
to be said that certainty in the law 
was of utmost importance, but that 
seems no longer to be true. One, in 
this connection, recalls the tart dis- 
sent of Justice Roberts, that the 
decisions are like railroad tickets 
stamped good for this day and train 
only. That is a most unhealthy state 
of affairs, and it is hoped that when 
these eccentric judges deride or ig- 
nore this doctrine of stability they 
will not be spoken of with approval. 
When the law is once enunciated by 
the appellate Courts it should re- 
main the law until changed by the 
lawmaking authority. Less harm 
would be done by standing by even 
a doubtful decision than by the 
Courts constantly shuttling back and 
forth in their weaving of the law. 

GEORGE WASHINGTON WILLIAMS 
Baltimore, Maryland 
[Eprror’s NOTE: The JOURNAL'S 
sketches of jurists, federal and State, 
have in each instance endeavored to 
take into account whatever has been 
indicated to us regarding the char- 
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acteristics of the judicial work and 
juridical philosophy of the particular 
judge portrayed, as viewed and ap- 
praised by those who have known 
and analyzed what his opinions re- 
veal. In making such a presentation, 
we neither approve nor disapprove 
the particular characteristics por- 
trayed; our opinion of any of them, 
in relationship to a sound juridical 
philosophy, has been given in our 
editorial columns. ] 


Approves Statement on 
Individual Rights 

® You asked for reader comment 
on “The Tragic Doubts of Men as 
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(Continued from page 862) 

ration on Human Rights and the 
Draft Covenant on Human Rights. 
In this latter regard, the Committee 
was given authority to continue and 
extend our Association’s cooperation 
with the similar committee of the 
Canadian Bar Association as to these 
documents, looking to a joint study 
That 
Association had also taken action as 


and joint recommendations. 


rs 


to these documents at its meeting in 
Montreal at the end of August, as 


reported elsewhere in this issue. 


Other Decisions by the House 
as to Association Policies 
Acting to implement the findings 
and recommendations of our As- 
sociation’s delegation to the National 
Conference on Family Life, held in 
Washington, D. C., on May 5-8 (34 
\.B.A.J. 448; June, 1948) , the House 
voted (1) to urge appointment by 
the President of the United States 
of a commission of ten members to 
study marriage and divorce laws; 
(2) to urge the extension of family 
Courts; and (3) to establish a new 
Association Committee to be known 
as the Committee on Divorce and 
Marriage Laws and Family Courts. 
Two newly drawn Acts from the 
National Commissioners on Uniform 
State Laws were approved by the 
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to the Source of Their Individual 
Rights” [August issue, page 654]. 
I loved every word of it. I believe 
it needs to be said over and over 
again that the state is not God. Any 
nation, even ours, is great only as it 
follows God’s will. It is the duty of 
every living person to follow God’s 
will as he sees it, and to help inter- 
pret God’s will to his country. Let 
us never lose sight of that fact. 
STANLEY U. ROBINSON, JR. 

Columbus, Ohio 


Imputation of “‘Witch-Burning”’ 
Should Have Been Repelled 

= It is too bad that the editor of the 
JourNAL failed to append to the 


House. They are the Uniform En- 
forcement of Foreign Judgments Act, 
which provides for the registration 
of foreign judgments and for pro- 
ceedings thereon, and the Uniform 
Divorce Recognition Act, which is 
designed to clarify the issue of domi- 
cile and to establish a prima facie 
rule of evidence on the matter of 
residence. 

As to legislation which was pend- 
ing in the 80th Congress upon its 
adjournment, the House approved, 
in addition to H.R. 5852, the Sub- 
versive Activities Control Act (com- 
monly known as the Mundt-Nixon 
bill), the Jennings bill (H.R. 1639) 
with amendments, as to the venue 
of actions, based on the tort liability 
PR, 87154, 
which would transfer provisions deal- 
ing with the Tax Court of the United 
States to the judicial section of 
the United States Code, was also 
approved, with the exception of lan- 
guage which would permit all per- 
sons admitted to practice before that 
tribunal prior to September 1, 1949, 
to continue as practitioners before 
that Court “so long as they behave 
themselves”, Such a provision was 
regarded as preventing the Tax 
Court from making its own rules 
as to those qualified and admitted 
to practice before it, and would have 


of common carriers. 


communication of John P. Kohn, Jr., 
[August issue, page 729] a note 
which would serve as one more effort 
to dispel the absurd belief that there 
was any “burning of witches” under 
sanction of law, at any time, any- 
where in this country. 
DonaLp K. MAcKAy 

PRESIDENT, QUINCY 

BAR ASSOCIATION 
Quincy, Massachusetts 
[Epiror’s NOTE: We 
Mackay’s regret for our omission. 


share Mr. 


Our own extensive reading on the 
subject sustains his view. Our com- 
ment on Mr. Kohn’s contribution 
was intent on the main issue which 
he raised. ] 


the effect of permitting accountants 
(who are not attorneys) now prac- 
ticing before that Court to continue 
to do so, regardless of the Court’s 
authority to decide who may prac- 
tice before it. These objectionable 
features were opposed by the Com- 
mittee on the Unauthorized Practice 
of Law. Legislation by the 80th 
Congress as to the Tax Court is dis- 
cussed in connection with the article 
on “Teamwork in Tax Practice”, 
elsewhere in this issue. 


Resolutions Acted on as to the 
Courts of the United States 


A resolution from the Committee 
on Jurisprudence and Law Reform, 
recommending the amendment of 
Section 21 of the Judicial Code (28 
USC) to cover disqualification ol 
judges on account of personal preju- 
dice or bias, was approved. Another 
recommendation by this Committee 
did not fare so well in the House. 
This was a proposal that the Ju- 
diciary Article of the Constitution 
of the United States be amended 
to provide that the Supreme Court 
“shall have appellate jurisdiction in 
all cases arising under the Constitu- 
tion of the United States, both as 
to law and fact, with such exceptions 
and under such regulations as it 
shall make”. Four members of the 
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Committee dissented from the rec- 
ommendation; and Frank W, Grin- 
nell, of Massachusetts, one of the 
dissenters, spoke against its adoption 
in the House. After one of the liveli- 
est debates of the sessions, the House 
refused to approve the proposal and 
it was referred back to the Commit- 
tee, under circumstances commented 
on in “Editor to Readers’ in this 
issue. 

Consideration of a change in the 
Federal Employers’ Liability Act was 
deferred until the mid-year meeting. 
The subject-matter had been re- 
ferred to the Committee on Com- 
merce and the Committee on Em- 
ployment and Social Security, but 
the latter had not made a report. 

Action on the matter, highly im- 
portant to lawyers, of remedies for 
tax inequities arising under the 
federal Internal Reveune Code in 
regard to partnerships and sole pro- 
prietors, including lawyers, was re- 
erettably deferred when no agree- 
ment among those who have been 
studying the matter could be reached 
and reported to the House. 

The House (1) re-elected (with- 
out balloting) Robert R. Milam, of 
Florida, as a member of the Com- 
mittee on Scope and Correlation of 
Work; (2) extended the activities of 
the enlarged Committee on Military 
Justice to include the Navy and Air 
Force as well as the Army; (3) re- 
duced the membership dues in the 
\ssociation to $3 per year for the 
first two years after a member's ad- 
mission to the Bar, this to attract 
early applications for membership 
by young lawyers; and (4) deferred 
until its mid-year meeting action on 
the extensive amendments, some of 
them controversial, to the Constitu- 
tion and By-Laws of the Association, 
which had been drafted and filed 
by the Committee on Rules and 
Calendar of the House of Delegates 
and published in the July JOURNAL 
at page 628. 

House Defers Action on Individual 
Guilt Before International Courts 
and Police Forces 

The vigilance which members of the 
proposals 
interested 


House exercise as to 


brought before it by 


Sections and Committees was exem- 
plified anew in the interests of con- 
sistency and sound policy when the 
following was offered, which was 
said to have been approved unan- 
imously by the Section of Inter- 
national Law and to be supported 
also by the Section of Criminal Law: 


Resotvep: 1. That the _ effective 
administration of international law 
requires individual responsibility for 
its violation with competent Courts 
of compulsory jurisdiction for trial 
of such offenders and adequate en 
forcement of its decisions. 

2. That the American Bar Associa- 
tion recommends to the United 
Nations that it take appropriate action 
to establish sufficient tribunals and 
enforcement procedure, including 
necessary police forces, to effectuate 
the above principles. 

3. That the American Bar Associa 
tion respectfully tenders its assistance 
in formulating provisions appropriate 
to the above ends. 

Lively debate ensued—one of the 
most vigorous of the Seattle sessions. 
The proposal had evidently been 
drafted by Robert G. Storey, of Tex- 
as, with the status of international 
criminal law in mind. The creation 
of various international Courts to 
try individuals was sought. Its adop- 
moved by Chairman 
Frederic M. Miller, of Iowa, of the 
Section of International and Com- 
parative Law, supported by Captain 


tion was 


James J. Robinson, of the Section 
of Criminal Law. 

Former President Carl B. Rix, 
member of the Committee for Peace 
and Law Through United Nations, 
took the floor to explain implications 
which he said had not been taken 
into account by the proponents of 
the resolution. Violations of civil 
and private international law, 4s 
well as international law against 
crimes, were plainly covered by its 
broad wording. International police 
forces would be sét up to act against 
individual citizens. The jurisdiction 
of even the World Court had been 
limited to nations, and the Associa- 
tion had declined to extend it to 
nationals. International responsi- 
bility and trial of individuals would 
have far-reaching consequences. To 
create more Courts aad judicial 
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ofices in the international sphere 
when even the World Court has not 
enough business would not be justi- 
fied. The passage of such a resolu- 
tion would repudiate the position 
taken by our State Department, and 
by our Association last February, as 
to individual responsibility before 
new Courts for violations of the 
proposed Covenant or Declaration 
on Human Rights (for the action 
of the House, see 34 A.B.A.J. 277; 
April, 1948). 

President Rix urged that for the 
House to favor so far-reaching a 
proposal would do great harm to 
international law and put our As- 
sociation and its Committee in an 
unfortunate position before the 
United Nations. He urged that the 
proposal be at least held for further 
thought and study. His motion to 
defer was adopted. 


Climax of a Successful 
Association Year 


Appraised from the point of view of 
long-run considerations and given 
its place in the succession of years 
which mark the long forward march 
of our Association, the Association 
year which ended with the adjourn- 
ment of the Seattle meeting deserves 
to be ranked as a sound and useful 
period in the annals of the organized 
Bar. It was a time during which our 
Association took stock of itself and 
caught up with itself, greatly im- 
proved many details of its adminis- 
tration and facilities, came to realize 
that it had to live within its means 
and could not undertake every proj- 
ect which was urged upon it, and 
did the planning and preparation for 
selected tasks of first importance. 
Preeminently this was a year of im- 
proved and sound attention to the 
Association’s objectives and adminis- 
tration of the Association’s business. 
For this President Gregory has justly 
received much credit. 

healthily in- 
creased. As of July 1, 1947, the mem- 
bers in good standing were 40,209; 
as of July 1, 1948, their number was 
41,262. At the adjournment of the 
Seattle meeting, the total was about 
41,500. 


Membership was 
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W. E. Stanley, of Kansas, Chair- 
man of the Ways and Means Com- 
mittee, reported to the House in 
Seattle that the roll of sustaining 
members had been increased from 
1043 to 1150—a gain of 107—during 
the past year. The balance in the 
Association’s building fund as of 
June 30, 1948, was $77,928.02. 

Although the Association year was 
not signalized by conspicuous con- 
troversies and major agitations in 
support of specific proposals, the 
preparatory work on several con- 
structive measures was steadily ad- 
vanced under the leadership and 
support of President Gregory and 
was auspiciously launched at the 
Seattle meeting, as other contents of 
this issue amply attest. This is 
notably true in the field of adminis- 
trative law and procedure, as well 
as in the field of international law 
and the United Nations. 


Canadian and American Lawyers 
Again Will Work Together 

Among the memorable and signif- 
icant aspects of our Seattle meeting 
was the presence of distinguished 
lawyers of Canada as honor guests, 
the agreeable hospitality extended 
to about a thousand American law- 
yers at scenic Victoria on September 
10 by the Province Government of 
British Columbia, as shown else- 
where in this issue, and the action 
voted by our House of Delegates, 
paralleling that taken by the Ca- 
nadian Bar Association in Montreal 
the week before, for joint studies and 
recommendations by the two great 
Bar Associations concerning the pro- 
posed Declaration on Human Rights. 
Details of this program are reported 


New Federal Judicial Code 


(Continued from page 865) 
In addition to its previous powers, it 
is now authorized to report its pro- 
ceedings directly to Congress each 
year, submitting with its report any 
recommendations which it may have 
for legislation. (§331) . 

The administrative and fiscal au- 
tonomy of the federal Courts, which 
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elsewhere in this issue, in connection 


with the action of the House of 
Delegates as to the Draft Declaration. 

Manifestations of the cordial con- 
fraternity of North American law- 
yers were abundant. Immediate Past 
President John T. Hackett, K.C., 
M. P., of the Canadian Bar Associa- 
tion; Leonard W. Brockington, 
C.M.G., LL. D., K.C., the “golden 
voice of Canada” during the war; 
and President Mackenzie, of the 
University of British Columbia, add- 
ed distinction to the meeting with 
their addresses. Chief Justice Wendell 
P. Farris, of Vancouver, and Dean 
George Curtis, of the Law School of 
the University of British Columbia, 
came over to join Mr. Hackett in 
conferences with President Holman 
and our Association’s Committee for 
Peace and Law Through United Na- 
tions as to the work of the two Bar 
Associations through their respective 
committees. The presence of these 
distinguished guests from Canada, 
with their gracious ladies, was warm- 
ly welcomed by our Seattle hosts and 
by our members present. More than 
a few lawyers of Victoria and Van- 
couver came to Seattle to mingle 
with their brethren of the States and 
hear particular addresses. 

It was justly regarded as a most 
happy augury that in these critical 
times in international relationships, 
the lawyers of Canada and the 
United States again were joining 
hands in a program of timely work 
related to international law—a co- 
operation which in 1944-45 was so 
effective as to the World Court and 
the Statute of the Court, culminating 
in the marked gains won by the two 


was initiated by the creation of the 
Administrative Office of the United 
States Courts in 1939, is continued 
and strengthened. Acting under the 
supervision and direction of the 
Judicial Conference, the Director of 
the Administrative Office not only 
studies and reports the state of the 





Associations in the Committee of 
Jurists in Washington and the San 
Francisco Conference of the United 
Nations. Although the new program 
relates immediately to one specific 
subject of major importance and 
broad potential impacts, it will 
doubtless reflect a team-work and a 
wider understanding on the part of 
the lawyers of the two countries that 
the future of Canada and the United 
States are indissolubly linked in mu- 
tual efforts for peace and law in the 
world and for the common defense 
of all nations in this hemisphere 
against totalitarian infiltrations and 
aggressions. 

That these are parlous times was 
deeply realized by those present in 
Seattle. That Canada and _ the 
United States are putting forth 
mighty efforts and large expenditures 
to provide for the security of North 
America in the event of war was 
perhaps more manifest in the Pacific 
Northwest than in most other parts 
of either country. That Canada is a 
critical area for the continent under 
present contingencies, and that Ca- 
nada was the first to cope openly and 
effectively with the Communist men- 
ace and did so under the leadership 
of distinguished lawyers, was much 
in the minds of lawyers of the States. 
It was reassuring to have again a 
tangible manifestation that the pro- 
fession of law on this continent 
knows no barriers of boundaries and 
is aware that freedom in both coun- 
tries may depend on the bulwarks 
erected by their Courts and by the 
devotion of their lawyers to the spirit 
and the institutions of law and 
liberty. 


dockets of the several Courts but also 
fixes the compensation of the sup- 
porting personnel of the Courts, 
pays the expenses of the judicial 
establishment, and supplies it with 
its physical necessities. (§ 604) . Thus 
within the limits of appropriations 
made by Congress, the federal judi- 
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ciary now handles all its fiscal and 
administrative business through its 
own agencies—the Judicial Confer- 
ence and the Administrative Office. 


Many Other Improvements Effected 
by the Revised Title 28 
\mong the many other improve- 
ments effected by the revision space 
permits mention here of only the 
following: The District of Columbia 
becomes one of the eleven judicial 
circuits, and the District of Colum- 
bia as well as Hawaii and Puerto 
Rico become judicial districts for all 
purposes. The Court of Appeals for 
the District of Columbia becomes a 
United States Court of Appeals, and 
the District Courts for the District 
of Columbia and for Hawaii and 
Puerto Rico become United States 
District Courts for all purposes 
(§§ 41, 88, 91, 119, 451). The judges 
in the District of Columbia become 
Circuit and District Judges, respec- 
tively (§§ 44, 133); and the Chief 
Justices of their respective Courts be- 
come Chief Judges thereof. The 
same is true of the Chief Justice of 
the Court of Claims and the Presid- 
ing Judge of the Court of Customs 
and Patent Appeals. (§ 2 of Public 
Law 773). The Chief Justice of the 
United States thus become the only 
Chief Justice in the federal judiciary. 
The revision performs an act of 
simple justice to the retired federal 
judges, many of whom have con- 
tinued to perform judicial duty but 
have not had the benefit of the salary 
increase granted two years ago. Here- 
after a retired judge receives for the 
remainder of his lifetime the salary 
of the office and is not restricted as 
heretofore to the salary which he 
was receiving when he retired. 
(§ $71). 


Changes in the Law and 

Practice as to Venue of Actions 
Among the more noteworthy of 
the improvements in arrangement 
and clarity are those which have to 
do with jurisdiction and venue in 
the District Courts. Those provisions 
which relate to jurisdiction in the 
sense of the power of a District 
Court to hear and decide are placed 
in Chapter 85 while those relating 


to venue are put in Chapter 87. 
These chapters will repay careful 
study. As is inevitable in the case 
of any revision, litigation with 
respect to the construction and ap- 
plication of these restated provisions 
will doubtless follow their enact- 
ment. It is believed by the revisers, 
however, that the new language will 
prove to be clearer and more satis- 
factory in application than much of 
the language which it has replaced. 

In Chapter 87 the venue in suits 
relating to orders of the Interstate 
Commerce Commission is simplified 
(§ 1398), and two wholly new pro- 
visions are included. One of these 
authorizes a District Court, for the 
convenience of the parties and wit- 
nesses, in the interest of justice, to 
transfer a civil action to any other 
district where it might have been 
brought. (§ 1404). It will be in- 
teresting to observe the operation of 
this statutory recognition and im- 
plementation of the doctrine of 
forum non conveniens. The other 
new venue provision requires a Dis- 
trict Court to transfer a case in which 
venue has been wrongly laid to a 
district where it could have been 
brought. (§ 1406). Both provisions 
will protect many plaintiffs, whose 
cases would otherwise have been dis- 
missed, from having their causes of 
action barred by the statute of 
limitations. 

The provisions for removal of cases 
from the State Courts, which appear 
in Chapter 89, are amended so as to 
provide that the petition for removal 
shall be filed in the federal District 
Court to which removal is sought. 
(§ 1446). 

The revision establishes uniform 
qualifications for jurors for all the 
District Courts, with the sole excep- 
tion that persons who are by State 
law incompetent to serve as jurors 
in the Courts of a State may not 
serve in the federal Courts in that 


State. (§§ 1861, 1862). 

Provision is made for the registra- 
tion in any district of a judgment 
entered in another district which has 
become final. This is to be done by 
merely filing a certified copy of the 


judgment. (§ 1963). 
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Rules of Procedure and Practice 
in Admiralty Are Authorized 


The Supreme Court is given power 
to prescribe rules of practice and 
procedure in admiralty cases which, 
after having been reported to Con- 
gress, shall supersede conflicting 
statutory provisions. (§ 2073). This 
follows the authority heretofore con- 
ferred on the Court with respect to 
rules for civil actions and criminal 
cases. Heretofore the admiralty rules 
could only fill in the interstices of 
the statutes. The necessity of having 
appeals allowed in admiralty and 
some other types of cases of a civil 
nature is eliminated. All appeals in 
all types of civil cases are to be taken 
by filing notice of appeal. (§ 2107). 

The revision meets the problem 
presented by the occasional case 
which reaches the Supreme Court in 
which less than a quorum is qualified 
to sit. If the case has been brought 
by direct appeal from a_ District 
Court, it is to be remitted to the 
Court of Appeals for the circuit in 
which it arose and is to be heard 
either by the three senior Circuit 
Judges or by the Court in banc. In 
all other cases, if a majority of the 
qualified Justices thinks that the case 
cannot be ‘heard by a quorum at the 
next term, an order is to be made 
affirming the judgment with the 
same effect as if it had been affirmed 
by an Court. 


(§ 2109). 


equally divided 


Helpful Changes Made as to Habeas 
Corpus and Procedural Matters 


Chapter 153 contains the provi- 
sions relating to habeas corpus. The 
old statutory law upon this subject 
had become almost completely en- 
crusted with a gloss of judicial deci- 
sions. The revision restates the law 
as clearly as possible in accord’ with 
the decisions and follows in sub- 
stance recent recommendations of 
the Judicial Conference, which were 
made after long study by a commit- 
tee of which Senior Circuit, now 
Chief Judge, John J. Parker of the 
Fourth Circuit was chairman. (§§ 
2241-2255). 

Uniform provisions are made for 
the organization and procedure of 
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all three-judge District Courts (§ 
2284) , 


and the provisions of the 
Urgent 
Act of 1913 for the review of orders 


Deficiencies Appropriation 


of the Interstate Commerce Commis- 
sion by such Courts are expressly 
repealed and transferred to Title 28. 
(§ 2325). 

Finally, by Section 36 of Public 
Law 773 (not a part of Title 28), 
Congress amended Section 1141 (a) 
of the Internal Revenue Code so as 
to make decisions of the Tax Court 
reviewable to the same extent as 
decisions of the District Courts in 
civil actions tried without a jury. 
This was done, as the legislative 
history clearly shows, in order to 
repeal the rule calling for a much 
narrower scope of review which was 
laid down by the Supreme Court in 
Dobson v. Commissioner of Internal 
Revenue, 320 U.S. 489. 


Untiring and Expert Efforts by 

Individuals and Two Publishers 

No account of the revision would be 
complete without some mention of 
the individuals whose untiring ef- 
forts made it possible. Initiated by 
the Committee on Revision of the 
Laws of the House of Representa- 
tives under the leadership of Chair- 
man Eugene J. Keogh, the work was 
carried on in the 80th Congress by 
Subcommittee No. 1 of the House 
Committee on the Judiciary which, 
under the Congressional Reorganiza- 
tion Act, succeeded to the functions 
of the Committee on Revision. Chair- 
man John M. Robison of Subcom- 
mittee No. 1 maintained until his 
death a very active interest; and his 
successor, Representative Chauncey 
W. Reed, was equally interested. In 
the Senate, the bill received the most 


United Nations 
(Continued from page 869) 


agreed to at Yalta was rejected by 
Secretary of State Stettinius. More- 
over, the American delegation in- 
serted into a joint interpretative 
statement, issued by the Big Five on 
June 8, 1945, a sentence to the effect 
that they were not expected to “use 
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careful consideration by a subcom- 
mittee of the Committee on the Ju- 
diciary, of which sub-committee Sen- 
ator Forrest C. Donnell was chair- 
man. 

The persons responsible for the 
work of revision were the staff em- 
ployed by the West Publishing Com- 
pany and the Edward Thompson 
Company, which companies had col- 
laborated in the preparation of the 
United States Code in 1926 and 
which the Committee on Revision of 
the Laws engaged to provide the 
technical staff for this work. William 
W. Barron, the Reviser whom they 
appointed, brought to his task a 
wealth of experience gained both in 
government service and private prac- 
tice. 

Representative Members of Our 
Association Named To Advise 

To advise with him and his associ- 
ates as to the problems arising in the 
course of the revision, the Commit- 
tee chose a distinguished group con- 
sisting of former Chief Justice Floyd 
E. Thompson of Illinois, former Jus- 
tice Justin Miller of the Court of 
Appeals for the District of Columbia, 
Circuit Judge John B. Sanborn of 
the Eighth Circuit, Walter P. Arm- 
strong of Memphis, and John Dick- 
inson of Philadelphia. Circuit Judge 
John J. Parker of the Fourth Circuit, 
Professor James W. Moore of Yale 
University Law School, and Justice 
Alexander Holtzoff of the District 
Court for the District of Columbia 
acted as special consultants. 

In addition the Judicial Confer- 
ence authorized a judicial commit- 
tee, to which Chief Justice Stone ap- 
pointed District Judges Clarence G. 
Galston of the Eastern District of 


their veto power willfully to obstruct 
the operation of the Council”. 

It must be admitted that the Brit- 
ish, French, and American repre- 
sentatives felt that, since the great 
powers were to bear the major re- 
sponsibility for giving effect to any 
Security Council decision, more es- 
pecially one involving military oper- 


New York, William F. Smith of the 
District of New Jersey, and the writ- 
er, to collaborate in the work. 


Many Meritorious Proposals 
Necessarily Omitted from Bill 

This entire group of advisers, in- 
cluding the editors-in-chief of the 
two publishing companies, met with 
the reviser for three-day confer- 
four different occasions 
during the two years of the work. At 
these conferences the successive drafts 
prepared by the reviser and his staff 
were considered in detail section by 
section, and the problems which 
they presented were fully discussed 
and decisions reached for the guid- 
ance of the revision staff. Drafts of 
the revision were also widely circu- 
lated and many helpful suggestions 
were received from members of the 
bench and Bar and incorporated in 
the final draft. 

Needless to say, many other mer- 
itorious suggestions, some of them ap- 
proved by the Judicial Conference, 
were received which could not be 
included because the Congressional 
committees in charge of the revision 
bill believed that they might give 
rise to such controversy as would im- 
peril the passage of the bill itself. 
Doubtless many of these proposals 
will be presented to the next Con- 
gress in the form of amendatory bills. 

The result of all the labor just de- 
scribed is the revision which on Sep- 
tember 1 became Title 28 of the 
United States Code. It is the hope of 
those who assisted in its preparation 
that the profession will find it good 
and that its passage will hasten the 
revision and enactment into positive 
law of the remaining titles of the 
United States Code. 


ences on 


ation, they should be afforded the 
protection of the veto. However, the 
American conception of the veto was 
that it would be used only for major 
purposes and in extreme emergencies. 
It was the hope of the American del- 
egation that the interpretative state- 
ment accepted by Russia, along with 
the other great powers, would lessen 
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the likelihood of the veto being used 
io obtain tactical advantages or to 
block ordinary decisions concurred 
in by a majority of the Council. That 
hope was a vain one. The veto has 
not been restricted to that interpre- 
tation. In the three years of the Se- 
curity Council’s existence, Russia has 
resorted to the veto twenty-six times. 
In addition, the veto has been used 
once by Russia and France together, 
and once by France alone. As a re- 
sult, effective action by the Security 
Council in matters of grave impor- 
tance has been obstructed. 


Steps for Partial Solutions 

of Abuses of the Veto Power 

\ partial solution of the veto prob- 
lem may result from work of the In- 
tcrim Committee or the “Little As- 
sembly” which was set up by the 
General Assembly in the fall of 1947. 
[hat Committee considered ninety- 
eight possible types of decisions 
which the Security Council can make. 
(he Charter provides that decisions 
on procedural matters shall be made 
by an affirmative vote of seven mem- 
bers. The Committee concluded that 
the following thirty-six categories 
should be regarded as procedural: 

(a) The nine categories which ap- 
pear in the Charter under the heading 
“Procedure”; 

(b) Decisions which concern the re- 
lationship between the Security Coun- 
cil and other organs of the United 
Nations, embracing 13 categories; 

(c) Decisions which relate to the 
internal functioning of the Security 
Council and the conduct of its busi- 
ness, embracing six categories; 

(d) Decisions which bear a close 
analogy to decisions under (a), (b), 
(c); 

(e) Decisions which are instrumen- 
tal in arriving at or in following up 
procedural decisions, embracing six 
categories. 

In addition, without deciding that 
decisions belonging to the following 
group are actually procedural, the 
Committee recommended that nine- 
teen categories of decisions should be 
taken by a procedural vote of the Se- 
curity Council in order to improve 
the functioning of that body and 
permit it, promptly and effectively, 
to fulfill its responsibilities under the 
Charter: 





(a) Recommendations on the ad- 
mission to membership in the United 
Nations; 

(b) Decisions whether a matter is 
or is not procedural (double veto) ; 
(c) Decision whether a permanent 


member of the Security Council is “‘a 
party to a dispute” and should abstain 
from voting; 

(d) Decision whether a question is 
a “situation” or a “dispute”; 

(e) All decisions with respect to 
the pacific settlement of disputes under 
Chapter VI of the Charter. 


What will result from the report 
of the Interim Committee cannot be 
definitely forecast. It is of transcend- 
ent importance that some way be 
found to curb the use of the veto. On 
procedural matters, on the admission 
of new states, and as to peaceful 
measures for the settlement of dis- 
putes and the prevention of aggres- 
sion or threats of aggression, there 
should be no right of veto. 


UN Must Be Made Strong and 
Effective with American Help 

We can no longer countenance the 
blighting effect of the unbridled use 
of the veto on the growth and de- 
velopment of the United Nations. It 
must be made a strong and workable 
peace organization. 

Some will, no doubt, assert that 
what I suggest involves some surren- 
der of national sovereignty. It will re- 
sult in restrictions on unbridled in- 
ternational freedom; but it will 
constitute the exercise, not the sur- 
render, of national sovereignty. 

We have seen twice in the last 
thirty years that it is impossible for 
America to remain aloof or avoid be- 
ing brought into these recurring 
world conflicts. It is an act of sover- 
eignty, not a surrender thereof, to 
engage in war. It is an act of sov- 
ereignty, not a surrender thereof, to 
enter into an international arrange- 
ment to provide a substitute of 
peaceful processes for war, to create 
a world order based on law and jus- 
tice as a substitute for world an- 
archy. It is a question of how we 
shall exercise, not a surrender of, 
our sovereignty if we face the facts 
and view the alternatives objectively. 

Liberty. is not the exercise of un- 
bridled will. It implies the existence 
of an organized society maintaining 
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public order without which liberty 
would be lost in the exercise of un- 
restrained abuses. To agree to adhere 
to the principles of right and justice 
among nations, maintained through 
an international association main- 
taining international order, is not a 
surrender of our national freedom. 
It is a substitution of ordered liberty 
among nations for international an- 
archy. Of course, we cannot be re- 
quired to use armed force without 
our consent and we are protected by 
the requirements of our constitution- 
al processes. 


Our Country's Course 

in this Critical Period 

We should faithfully live up to our 
obligations under the Charter. We 
should see to it that our public acts, 
whether carried out through the 
United Nations or otherwise, are con- 
sistent with its Charter. We should 
make it abundantly clear that aggres- 
sion against either the territorial in- 
tegrity or political independence of 
any nation will be resisted by every 
force available to the United Na- 
tions. We should lead the way in 
insisting that the United Nations be 
made an effective and workable peace 
organization, and that the nations of 
the world submit to a rule of law 
based on morals, reason, and jus- 
tice. We should exercise patience, 
but firmness. We should insist that 
the weak shall be free to choose their 
own way of life and their own politi- 
cal system. We should not seek to 
impose our economic or political sys- 
tem on any people, except as the 
manifestation of the merits of those 
systems in America may impel their 
adoption. We should extend aid 
upon wise, reasonable, and proper 
conditions in the rehabilitation of 
western Europe, but not to the extent 
that will impoverish us or endanger 
our domestic economy. We must 
make our own economic and politi- 
cal systems work efficiently and com- 
petently. 

An America kept strong and virile, 
seeking neither political nor econom- 
ic advantage and unselfishly leading 
the way in bringing to bear the force 
of the moral judgment of the law- 
abiding nations of the world, the 


October, 1948 + Vol. 34 965 













4 


force of a world conscience, that ag- 
gression against territorial or politi- 
cal integrity of any nation shall not 
be tolerated, that international con- 
troversies must be settled by peaceful 
processes in accordance with law, 
justice, and right, and that the 
United Nations must be made a 
strong, effective, and workable peace 
organization, is the world’s best hope 
of peace. It is all we have. We dare 
not let it fail. 


Team-Work in Tax Practice 


(Continued from ;,age 873) 
whether it be on? pertaining to a 
reorganization, estate, trust, partner- 
ship, to a failure to distribute sur- 
plus, or whatever it may be—will 
involve some application and varia- 
tion of this point. If, therefore, in 
setting up and planning a_ tax 
transaction, thorough consideration 
is not given to anticipating the 
procedural requirements, in the 
event of dispute and litigation, as 
well as to the requirements of the 
substantive law, the work has not 
been properly done and the desired 
result of minimizing tax liability 
cannot be accomplished. 


Cooperation After Consummation of 
the Transaction and Before Litigation 
Suppose now that a taxable trans- 
action has been consummated and, 
either because of incompetent advice 
or no advice at all prior thereto, the 
tax liability on the transaction is 
disputed by the revenue agent. It is 
at this point, even prior to the 
preparation of his report, that the 
joint efforts of the accountant and 
tax attorney in developing the 
pertinent and relevant facts and law 
should prove most effective. 

In the first place, it is at this point 
that the taxpayer begins, in his 
statements and documents submitted 
to the revenue agent, officially to 
make the permanent record in his 
case. These statements and docu- 
ments will, for all practical purposes, 
serve as the record on the trial of the 
case. It is at this point, therefore, 
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that the trial of the case may be won 
or lost, and it is essential that the 
case be considered with this in mind 
at the time. 

Secondly, before the revenue agent 
has officially committed himself to 
his written report in the 30-day 
letter, careful and thorough prepara- 
tion of the case for the taxpayer at 
this stage by an 
thoroughly familiar with the facts 
and with the applicable principles 
of accounting, and by a tax attorney, 
thoroughly familiar with the appli- 
cable substantive and_ procedural 
law, will accomplish the most favor- 
able settlement possible in the case 
at that time, with resulting savings 
in fees, interest and of all 
concerned. 

Thirdly, a case carefully prepared 
at this point, with a full knowledge 
of the procedural and substantive 
requirements of the law in the event 
of trial of the case, will permit an 
accurate basis on which to determine 
the amount at which to settle the 
case. Without the benefit of such an 
evaluation, based on an accurate 
knowledge of the probability of 
winning the case on trial, any settle- 
ment figure is no better than a guess; 
the taxpayer is at the mercy of the 
revenue agent, who has competent 
government counsel fully capable of 
advising him of precisely the most 
favorable basis on which to settle, 
in the light of the chances of success 
if the case is tried. 

Let us’consider now that the tax- 
payer has “shot both barrels” in 
attempting to effect an administra- 
tive settlement of the case and has, 
on the basis of an informed evalua- 
tion of his chances of winning the 
case on trial, concluded, as_ is 
sometimes the case, that he can get 
more by trying the case than by 
settlement and therefore has decided 
to proceed with the litigation of the 
case. 

At this point, and again, long 
before the actual litigation, the tax- 
payer must make certain decisions 
which may well win or lose the case 
on trial. First, he must decide 
whether to pay the tax and file a 
claim for refund, in which event he 


accountant, 


time 


will have irretrievably committed 
himself to the jurisdiction of the 
United States District Court or the 
Court of Claims; or he may decide 
to continue protesting his liability 
to pay the tax, in which event he 
will be irrevocably committed to the 
jurisdiction of the Tax Court.?° 

There are certain vital procedural 
and other factors connected with the 
later trial of the case to be con- 
sidered in making this decision, and 
as we shall see, a correct evaluation 
of these factors is required at this 
time in order to insure success on 
the later litigation of the case. Let 
us then examine some of these fac- 
tors which are to be weighed in mak- 
ing a decision whether to pay the tax 
and file a claim for refund or to pro- 
test the payment of the tax. 


Scope of Appellate Review 
and Precedents 


In the famous Dobson case", the 
Supreme Court delimited the power 
of a Circuit Court of Appeals to re- 
view a decision of the Tax Court by 
holding that the determination of 
the Tax Court is final on all issues 
except those which are clear-cut ques- 
tions of law. As a result of this de- 

10. At this point, the fundamental difference 
between the jurisdiction of the Tax Court and the 
federal Courts in tax litigation should be noted. 
In brief, the Tax Court has exclusive jurisdiction 
to redetermine a tax deficiency; the federal Dis- 
trict Courts and the Court of Claims, with but few 
exceptions, have exclusive jurisdiction over re- 
fund litigation. In deficiency litigation, over 
which the Tax Court has exclusive jurisdiction, the 
Commissioner is seeking to collect a larger tax 
payment from the taxpayer; in refund litigation in 
the federal Courts, the taxpayer is seeking to re- 
cover an overpayment of taxes which he claims he 
has erroneously paid or the Commissioner has 
erroneously collected. it should also be noted that 
the Tax Court's jurisdiction in tax matters is fur- 
ther limited to a consideration of income, excess 
profits, estate and gift tax deficiencies; it has no 
power to hear controversies involving the various 
miscellaneous taxes, such as the stamp tax, the 
admission tax, and the different manufacturers’ 
excise taxes. Overpayment of these taxes can be 
recovered only by the refund route in the federal 
Courts. Since the Tax Court's jurisdiction arises 
only when the Commissioner has issued a notice of 
deficiency in the form of the familiar 90-day 
letter, and the taxpayer has filed a petition with 
the Court to redetermine the deficiency, it follows 
that if no deficiency notice has been issued, 
claimed overpayment may be recovered only by a 
refund suit in the federal Courts. But in the event 
the Commissioner asserts that additional taxes are 
due, the taxpayer has an important decision to 
make—he has the option of paying the tax de- 
manded, filing a claim for refund, and suing in 
the federal Courts, or, after receiving the deficiency 
notice, filing a petition with the Tax Court. 

11. 320 U. S. 489, 64 S. Ct. 239 (1943). 
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cision, Many appeals from the Tax 
Court have been affirmed solely on 
the basis of the Dobson rule and 
without any consideration of the 
merits of the controversy.!* 

In view of this decision, it ap- 
peared that the Tax Court’s decision 
must be accepted as final in substan- 
tially all tax cases. If the issue in- 
volved in the Kelley and Talbot 
Mills cases'’—the interpretation of 
the legal nature of certain docu- 
ments—is not a question of law re- 
viewable by the Circuit Court of Ap- 
peals, then the reviewable issues must 
be very few indeed. 

The Dobson rule, however, was 
not applicable to appeals from the 
federal District Court. The decisions 
of the District Court are not vested 
with such immunity or finality, and 
the power of the Circuit Court of 
\ppeals to reverse was not impaired. 
\s a result of the difference between 
the power of the Circuit Court with 
respect to appeals from the Tax 
Court, as compared with appeals 
from the District Court, the forum 
of litigation could well have been 
the deciding factor in the case. Be- 
fore the taxpayer could properly 
elect the Court in which to litigate 
his case, it was essential that a search 
and analysis be made of the decisions 
of the Tax Court and the local Cir- 
cuit Court. If the Tax Court had 
decided similar issues in the tax- 
payer’s favor, the case should have 
been litigated in the Tax Court; if 
the Tax Court had decided similar 
issues against the taxpayer, suit 
should have been brought in the 
District Court. If the Tax Court 
had not previously passed on the 
issue but the Circuit Court had de- 
cided it favorably, suit should have 
been brought in the District Court. 
If the case was litigated in the Tax 
Court and that Court held against 
the taxpayer, the Circuit Court may 
have felt bound to affirm the Tax 
Court even if the Tax Court’s de- 
cision was contrary to a prior deci- 
sion of the Circuit Court.'4 

One more thing: Suppose that up- 
on analysis of the decided cases it is 
concluded that the taxpayer’s chances 
are weak, both in the Tax Court and 


in the Circuit Court. Then it may 
be desirable to institute suit in the 
Court of Claims. This Court is quite 
independent, and is likely to make its 
own conclusions and decisions with- 
out paying too much attention to the 
decisions of the other Courts. 


Decision Whether To Seek a 

Jury Trial May Be Important 
Another factor which may vitally 
affect the outcome of the taxpayer’s 
case on trial, and which must be con- 
sidered in making the decision as to 
whether to pay the tax and file a 
claim for refund or protest the tax on 
through the Tax Court, is the deter- 
mination as to whether the case can 
be best handled with or without the 
benefit of a jury. If it is considered 
that the taxpayer will get a more 
sympathetic consideration from a 
jury than from a judge, or if, on the 
other hand, it is considered desirable 
to preclude a sympathetic hearing on 
the government’s case by a jury, 
then the taxpayer can at this point 
determine at his own election wheth- 
er a jury trial will or will not be 
availed of at the trial of the case. 
This follows from the fact that suits 
tried before the Tax Court and the 
Court of Claims are tried without 
jury, whereas suits tried before the 
federal District Courts may or may 
not be tried before a jury, depend- 
ing upon whether the Collector is 
named as a party defendant, rather 
than the United States.15 

Hence, if a taxpayer considers it 
desirable to preclude the possibility 
of the government’s calling a jury 
for the trial of its case, he will elect 
to take the case before either the Tax 
Court, the Court of Claims, or, under 
proper circumstances, before the Dis- 
trict Court, naming the United 
States, rather than the Collector, as 
defendant. If, on the other hand, he 
wishes to insure his right to have a 
jury trial, he will then have to bring 
the case in the District Court, nam- 
ing the Collector of Internal Reve- 
nue as defendant. 

The importance of making this 
decision with respect to a jury and 
the vital part that it can play in win- 
ning or losing a case at the later trial 
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thereof, is best illustrated in the pro- 
ceedings in Farmers Loan & Trust 
Company Vv. popularly 
known as the Astor case.1® In that 
case, the taxpayer brought two suits 
against the Collector of Internal 
Revenue for recovery of more than 
$10,000,000 in estate taxes. The 
issue was whether two trusts created 
by William Waldorf Astor for the 
benefit of his two sons were gifts 
made in contemplation of death and, 
therefore, includable in his gross 
estate. In the original trial before 
the District Court without a jury, 
the plaintiff obtained judgment.'* 
On appeal, the Circuit Court of Ap- 
peals reversed the case, on the ground 
that the trial Court erred in not ap- 
plying the proper rule of evidence 
and the case was remanded to the 
District Court for a new trial.18 At 
the second trial, the government 
asked for a jury, as it was permitted 
to do as a matter of right with the 
Collector named as defendant, ob- 
tained a verdict, and sustained it 
upon appeal.!® 


Bowers, 


Counterclaim by Government 
Is a Consideration 


Another factor which may prove of 
great importance to the taxpayer in 





12. The application of the Dobson rule is well 
illustrated by the decision of the Supreme Court in 
John Kelly Company v. Commissioner, and Talbot 
Mills v. Commissioner, 326 U. S. 521; 66 S. Ct. 299 
(1946). Effective September 1, 1948, the Dobson 
rule has been repudiated by legislative action in 
the Judiciary Act, H. R. 3214, P. L. 773, signed by 
the President on June 25, 1948. 

13. Idem. 

14. As an illustration of this last point, consider 
the decision of the Second Circuit in Kirschenboum 
v. Commissioner, 155 F. (2d) 23 (1946), cert. de- 
nied 329 U. S. 726, 67 S. Ct. 75 (1946). 

15. Suit may be brought against the United 
States for an amount in excess of $10,000 if the 
Collector of Internal Revenue to whom the tox is 
paid is dead or no longer in office at the time 
the proceeding is commenced, Sec. 24(20) Judicial 
Code. If the Collector is alive, he may be sued 
personally for recovery in any amount, whether 
still in office or not and, if still in office, he is the 
only proper defendarit in suits in excess of $10,000, 
Smietanka v. Indiana Steel Co., 257 U. S. 1 (1921). 
It he is dead, the suit in any amount may be 
brought against his personal representative but 
never against a predecessor or successor in office. 
In other words, if a Collector is named a defend- 
ant, he must be the Collector (or, if dead, his per- 
sonal representative) who received payment of the 
tax, even though he no longer is in office; no 
other Collector is a proper defendant. 

16. 98 F. (2d) 794 (CCA 2d, 1938). 

17. 15 AFTR 738 (D. Ct. S. D. N. Y., 1931). 

18. Bowers v. Farmers Loan & Trust Company, 
78 F. (2d) 916 (CCA 2d, 1934). 

19. Farmers Loan & Trust Company v. Bowers, 
98 F. (2d) 794 (CCA 2d, 1938). 
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electing whether to protest the case 
to the Tax Court or pay the tax and 
sue for refund in the District Court 
is the possibility that there may be 
lurking in the record a larger poten- 
tial deficiency than that theretofore 
asserted by the Commissioner in his 
deficiency notice. If so, and the case 
the 
Commissioner can for the first time 


is tried before Tax Court, the 
in his pleadings at the trial of the 
case, assert a larger deficiency. In a 
suit for refund of the original defi- 
ciency in the District Court, on the 
other hand, the Commissioner would 
be confined to a determination of 
whether or not the amount or refund 
claimed by the taxpayer was or was 
not due. 
The 


considering the case from this view- 


importance of thoroughly 


point at the time of making the 
decision as to whether to pay the tax 
the District 
Court or to protest the payment of 
the tax in the Tax Court is strikingly 


ind sue for refund in 


illustrated in the case of John J. Ras- 
kob.2° In this case, the Commissioner 
asserted in an original deficiency of 
federal income tax for the vear 1929 
in the sum of $15,977.61. 
payer elected to protest his liability 


The tax- 


for the payment of this sum before 
the then Board of Tax Appeals, and 
his original petition and the Com- 
missioner’s original answer put in 
issue only the questions involved in 
the original deficiency in the amount 
the Commis- 
amended 


indicated. Thereafter 
sioner filed an answer, 
claiming an increased deficiency of 
$1,026,340.40 The increased amount 
of the deficiency was approved by 
the Board of Tax Appeals, and 
affirmed on appeal. Had the case 
been tried in the District Court, the 
taxpayer would, at most, have been 
subjected to a final deficiency of $15, 
977.61! 

Recoupment Is Available 

Only in District Court 

\s illustrated in the Supreme Court’s 
holding in the case of Commissioner 
of Internal Revenue v. Gooch M. & 
E. Company,” the taxpayer is some- 
times presented with a somewhat 
converse situation to that which he 
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was confronted with in the Raskob 
case, and may find it necessary to put 
himself in a position where he can 
avail himself of an overpayment for 
a preceding year against a deficiency 
asserted for a later year. If he takes 
his case to the Tax Court, he will be 
precluded from doing so under the 
Supreme Court holding in the Gooch 
case, supra, whereas if he takes his 
case to the District Court, he may 
avail himself of the overpayment for 
the preceding year by way of offset 
and recoupment. 

In the Gooch case, supra, the tax- 
payer protested to the Tax Court a 
deficiency in income and excess profit 
taxes imposed by the Commissioner 
for the year 1936 on the basis of an 
inventory adjustment made in 1938. 
It developed at the trial of the case 
before the Board of Tax Appeals, 
that while the Commissioner’s defi- 
ciency for 1936 was correct, the in- 
ventory adjustments resulting there- 
in had also produced an overpayment 
of taxes by the taxpayer for the year 
1935 which exceeded the amount of 
the deficiency asserted for the year 
1936. Before the Board of Tax Ap- 
peals, the taxpayer sought in its 
amended petition to have its 1935 
overpayment applied as an offset or 
recoupment against its 1936 deficien- 
cy. The Board refused to grant this 
relief on the ground that it did not 
have equitable jurisdiction to do so, 
and was sustained by the Supreme 
Court. Had the case been heard be- 
fore a District Court, that Court, 
possessing general equity jurisdic- 
tion, would have had the power to 
grant the recoupment relief claimed 
by the taxpayer.?? 


The Claim for Refund 

Is a Part of Pleadings 

Assume now that on the basis of 
due consideration of all the factors 
discussed above, it is decided by the 
taxpayer that he should file a claim 
for refund and sue for recovery of 
the tax paid in one of the federal 
Courts. He then must prepare and 
file a proper claim for refund, or 
incur the risk of dismissal of his suit. 


In effect, because of the fact that the 
filing of a proper claim for refund 


is a condition precedent to suit, it 
is a part of the pleadings. It must be 
carefully considered from that view 
point at this stage of the proceedings 
in order to insure the right to litigate 
the case in Court. 

A proper claim for refund, suff- 
cient to form the basis for a suit, 
must, among other things, completely 
set forth: (a) The grounds on which 
the claim is based; and (b) the facts 
on which the claim is based. The 
Supreme Court has held that where 
a claim for refund is grounded on 
a loss claimed under one section of 
the revenue acts, the subsequent suit 
for refund cannot be maintained on 
the theory that the taxpayer sus- 
tained a loss under a different section 
of the revenue act.?? In addition to 
the requirement that the grounds be 
properly included in a claim for re- 
fund, it has been held that in a tax 
refund suit the taxpayer may be con- 
fined to the facts and evidence em- 
bodied in his claim for refund at the 
later trial.2# The government has 
attempted to extend this doctrine to 
suits for refund of taxes other than 
floor stocks taxes which were in- 
volved in the Samara case.5 

Accordingly, it is a serious mistake 
to regard the claim for refund and 
suit for refund as separate, unrelated 
steps. Not only is the claim a neces- 
sary prelude to the suit, but it is the 
very foundation upon which the suc- 
cessful prosecution of the suit de- 
pends. The preparation of a tax 
refund suit should properly begin 
with the filing of a valid, sufficient 
and timely claim for refund. The 
collaboration of the tax attorney and 
accountant is the most effective way 
of insuring that the factual and legal 





20. 37 B.T.A. 1283, affirmed 118 F. (2d) 544 
(CCA 3rd, 1941). 

21. 320 U. S. 418, 64 S. Ct. 184 (1943). 

22. Cf, Bull v. U. $., 298 U.. $.. 247, 55 $. 
695 (1935); Stone v. White, 301 U. S. 532, 57 
S. Ct. 851 (1937); Robert A. Elbert et ux v. John- 
son, 69 F. Supp. 59 (D. Ct. N. Y., 1946). See also 
McConnell: ‘‘The Doctrine of Recoupment in Fed- 
eral Taxation’’, 28 Va. L. Rev. 577 (1942). 

23. Real Estate-Land Title and Trust Co. v. U. S., 
309 U. S. 13, 60 S. Ct. 371, (1940). 

24. Samara v. Commissioner, 129 F. (2d) 594 
(CCA 2d, 1942). 

25. For a general discussion of the Samora case 
and the problems presented thereby, see Sherman: 
“The Grounds, Facts and Evidence in Tax Refund 
Claims'’, November, 1947, issue of Taxes, 985. 
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requirements for a proper claim have 
been met. 

It is believed that the above dis- 
cussion of certain of the procedural 
and substantive problems involved 
in the proper handling of a tax prob- 
lem has established that cooperation 
and teamwork between the account- 
ant and the tax attorney are needed, 
not only in the trial of the case, but 
from the inception of the taxable 
transaction, if the interests of the 
client and, therefore, of both profes- 
sions, are to be best served. In the 
long run, such full cooperation will 
most definitely evidence the best re- 
sults and the attainment of those 
results will compel all who wish to 
survive to fall in line. 
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(Continued from page 876) 

their example. If this be treason, 
make the most of it”. Another young 
lawyer destined to greatness listened 
attentively to these debates, standing 
in the entrance to the chamber. He 
was Thomas Jefferson, aged twenty- 
two, still in law school. 

With the currency of the Virginia 
Resolutions there came into circula- 
tion from Massachusetts a suggestion 
for a Congress of Delegates to meet 
in October in New York to consider 
representations to the King. This 
was known as the Stamp Act Con- 
gress. I'wenty-seven delegates were 
present, though a number of the 
Colonies were unwilling to commit 
themselves to the extent of sending 
representatives. Many days of debate 
were required before there could be 
agreement upon a rather innocuous 
declaration. Feeling ran high. There 
was rioting in Boston and everywhere 
all stamps that could be found were 
destroyed. Numerous importers in 
comfortable circumstances, unwilling 
to demean themselves by taking part 
in these activities, were ready to 
agree not to deal in those commodi- 
ties requiring stamps, even at the 
expense of some diminution of their 
profits. 

Young lawyers led the movement 








to organize, under the name “Sons 
of Liberty”, with the objective of 
encouraging the revival of business 
of all sorts, but without the stamps 
required by law. And in a resolution 
adopted by them, there is a reference 
to their willingness to venture their 
lives and fortunes to prevent the 
Stamp Act from becoming effective. 

The organized resistance offered 
by the colonists finally made itself 
felt in England, and the obnoxious 
law was repealed in the spring of 
1766. By this time Grenville was in 
the opposition. Pitt, soon to become 
Prime Minister as the Earl of 
Chatham, was loud in his praise of 
the spirit of America. 


The British Impose 
Obnoxious Taxes on Tea 


Early in 1767, Townshend in Parlia- 
ment proposed an Act for duties 
upon various commodities, includ- 
ing tea. These duties were not 
vulnerable to the argument that the 
Parliament had no right to levy an 
internal tax upon the Colonies. They 
were to be collected upon imports 
from England; and for the purpose 
of collection, provision was made for 
a Board of Customs Commissioners 
to function in Massachusetts Bay. 
The Act was passed without diffi- 
culty, and the Commissioners reached 
Boston late in the fall of that year. 

They found the going rather 
rough, and a year later two regiments 
were installed in Boston to help 
hold up their hands; but continual 
small incidents and minor happen- 
ings created ever recurring friction 
between the townspeople and the 
troops, resulting at length in the 
so-called Boston Massacre in 1770, in 
which four citizens were killed. 

The great basic issue was the in- 
dependence of Colonial legislatures 
and their right to function without 
interference from the crown. John 
Dickinson of Pennsylvania, a very 
successful lawyer of large means, who 
had studied at the Middle Temple, 
a mature veteran of thirty-eight 
years, and John Adams, availed 
themselves of the medium of letters, 
published and circulated extensively, 
to advance their arguments against 
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the right of taxation of the Colonies 
by any authority other than the 
colonial legislators themselves. Dick- 
inson’s arguments were highly tech- 
nical, the difference 
laws for regulation and 
those for raising revenue. Adams, 
admitting 


founded on 
between 


subordination of the 
Colonies to the authority of the 
Parliament, insisted nevertheless that 
all were subject to the British Con- 
stitution, this 
that the colonists as well as English- 


and reasoned from 


men came under the protecting 
influence of its provisions. 

Dr. Franklin, practical soul that he 
was, recognized the real difficulty; 
but he was inclined to believe that 
the argument against the power of 
Parliament to make any laws for the 
Colonies was stronger than the argu- 
ment on the other side of the main 
issue to the effect that Parliament 
had the exclusive power to legislate 


for America. 


Boycott Hurts British Trade, 

but Tax is Retained 

The boycott on imports from Eng- 
land was a severe blow to British 
trade, and finally impelled Lord 
North, in response to petition of 
those affected, to agree to the repeal 
of all the duties except the duty on 
tea, which he said must be retained 
in earnest of the right of Parliament 
to levy duties on goods imported by 
the Colonies. The . response by 
America to this action was to con- 
tinue the application of the non- 
importation agreement as to tea. 

At Faneuil Hall, Samuel Adams 
moved for the appointment of a 
Committee to report on the rights of 
the Colonies and the manner in 
which they had been violated, and 
on November 20 in 1772, the Com- 
mittee listed the right to life, liberty 
and property among those rights— 
foreshadowing the preparation of 
the great Declaration itself. 

And then, on December 16, 1773, 
occurred the Boston Tea Party, when 
a cargo belonging to the East India 
Company was consigned to the 
bottom of Boston Harbor. The 
company had been granted leave 
several months previously to export 
to America without payment of 
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English duties. This was tantamount 
to authority in the East India Com- 
pany to monopolize the trade and 
fix prices as they would. Again 
Dickinson came forward and vividly 
threw into sharp relief the vices of 
this concession. This is what he said: 
The conduct of the East India 
Company in Asia, has given ample 
proof how little they regard the laws 
of nations, the rights, liberties, or 
lives of men. They have levied war, 
excited rebellions, dethroned princes, 
and sacrificed millions for the sake of 
gain. The revenues of mighty king- 
doms have centered in their coffers. 
And these not being sufficient to glut 
their avarice, they have, by the most 
unparalleled barbarities, extortions, 
and monopolies, stripped the miser- 
able inhabitants of their property and 
reduced whole provinces to indigence 
and ruin. .. Thus having drained the 
sources of that immense wealth . 
they now, it seems, cast their eyes on 
America, a new theater, whereon to 
exercise their talents of rapine, 
oppression, and cruelty. The monoply 
of tea, is, I dare say, but a small part 
of the plan they have formed to strip 
us of our property. But thank God 
we are not Sea Poys, nor Marattas, 
but British subjects, who are born to 
liberty, who know its worth, and who 
prize it high’. 


Acts of Parliament Invaded 
Prerogatives of the 

Massachusetts Legislature 

Although there were some in Eng- 
land who felt that the Colonies 
might as well be given up, this was 
not the general view, and most 
people looked with approval upon 
the harsh action of Parliament in 
passing the Port Bill, revising the 
Massachusetts Charter, granting ad- 
powers to the Governor, 
closing the port, and placing General 


ditional 


Gage in a position of authority as 
Governor as well as commandant of 
the armed forces. Other Acts pro- 
hibited town meetings and provided 
that Colonists charged with crime 
should be sent to England or to 
other colonies for trial. The King is 
quoted as having concluded in a 
Lord North: 
“The die is now cast, the colonies 
must either submit or triumph”. 


communication to 


It soon became apparent to the 
colonists that there must be unity 
of action and in the fall of 1774 the 
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first Continental Congress convened 
in Philadelphia. Of its personnel 
Chatham said: 

. that for solidity of reasoning, 
force of sagacity, and wisdom of con- 
clusion under such a complication of 
difficult circumstances no nation, or 
body of men, can stand in preference 
to the general Congress at Philadel- 
phia . . . all attempts to impose 
servitude upon such men, to establish 
despotism over such a mighty con- 
tinental nation, must be vain, must 
be fatal’. 

The Colonial Congress Could Not 
Compel Conformance by Colonies 
There was not much dissent from the 
proposition that the Congress was 
possessed of no legal authority to 
compel agreement with its conclu- 
sions by the constituent Colonies. 
Sentiment still existed in favor of a 
moderate presentation of grievances 
to the King. 

Then the Suffolk Resolves, drafted 
by 33-year-old Dr. Joseph Warren, 
who lost his life at Bunker Hill, were 
approved in Convention in Suffolk 
County, Massachusetts. They recom- 
mended, in effect, the setting up of a 
government separate from that of 
General Gage and admitting no obli- 
gations to him. Brought forward for 
the consideration of the delegates, 
they were promptly adopted. 

There followed, out of deference to 
those who counselled moderation 
and as a measure of compromise of 
opposite views, an agreement for the 
approval of a plan to memorialize 
the King in accordance with their 
views, at the same time adopting 
additional resolutions referred to as 
the “Association”. These latter con- 
tained obligations on the part of the 
colonial representatives limiting very 
sharply the commodities which they 
would permit imported after the first 
of December, agreeing that these 
commodities be not consumed after 
March 1, 1775, and practically ex- 
cluding all exports to Great Britain 
and Ireland and the West Indies after 
September 10 of that year The As- 
sociation further contained a_ pro- 
posal for the appointment of various 
committees to mark the reception of 
these resolutions throughout the 
Colonies. 





Certain conditional concessions to 
the Colonies were finally adopted by 
Parliament, but they placed the bur- 
den on America of admitting the 
necessity of contributing to the rev- 
enues of the King for various ex- 
penses incurred in the operation of 
the government of the Colonies. 


Beginnings of Preparations for 
Armed Resistance to the King’s Forces 
The militia was organized for defense 
under the government of the Suffolk 
Resolves, and arms and ammunition 
accumulated. These actions General 
Gage could not countenance, and in 
the early morning of April 19, 1775, 
his troops met the little group of 
Colonial patriots at Lexington. They 
were the first to know the meaning 
of that “shot heard round the world.” 
But they did not encounter the real 
temper and skill, the resourcefulness 
and the courage of the American 
fighting man until they had turned 
from Concord in their march, to 
work their way back along the road 
through Lexington and on to Cam- 
bridge. 

The Second Continental Congress, 
convening on May 10, sustained the 
position of Dickinson, eager for con- 
ciliation, anxious that the King be 
petitioned once more; and at the 
same time provided a Continental 
army under the command of George 
Washington, justifying its decision in 
memorable words; “Our cause is just. 
Our Union is perfect. Our internal 
resources are great.” And the depu- 
ties told the world of their resolve 
“to die free men rather than live 
slaves”. 

This was something to which both 
Dickinson and Adams could sub- 
scribe. Yet even then it is doubtful 
that the majority conceived of a 
permanent separation from Britain, 
but rather hoped the firmness of 
their stand would induce concilia- 
tion. In this they were doomed to 
disappointment, for their representa- 
tives were refused audience with the 





6. Carl Becker, The Eve of the Revolution 
(The Chronicles of America), Vol. 11, pages 
204-205. 

7. Adele Cooper Scott, Patrick Henry, (Great 
American Lawyers), Vol. 1, page 122. 
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King and by the end of the year the 
British Government had blockaded 
all colonial ports and embargoed 
their trade. 

In April, 1776, the Congress gave 
evidence of its spirit by formal action 
opening its ports to trade from all 
parts of the world. And then, on 
June 7, a resolution was introduced 
by Richard Henry Lee, on behalf of 
the Virginia Delegation in these 
terms: 

Resolved that these United Colonies 
are, and of right ought to be free and 
independent states; that they are 
absolved from all allegiance to the 
British Crown, and that all political 
connections between them and the 
state of Great Britain is, and ought 
to be, totally dissolved. 

It was finally approved by the 
Congress on July 2, after two post- 
ponements. Already, on June 11, a 
committee had been designated to 
prepare a formal Declaration. It con- 
sisted of Thomas Jefferson, John 
Adams, Benjamin Franklin, Roge 


Sherman and Robert R. Livingston. 
Of these only Livingston did not sign 
the Declaration. He was recalled too 
soon to New York, where he devoted 
his time with John Jay to framing a 
Constitution and organizing a gov- 
ernment for New York. 

That committee placed upon the 
shoulders of Jefferson the responsibil- 
ity of drafting that Declaration. He, 
himself, tells the story in a letter to 
James Madison on August 30, 1823: 

The committee of five met; no such 

thing as a sub-committee was pro- 
posed, but they unanimously pressed 
on myself alone to undertake the 
draught. I consented; I drew it; but 
before I reported it to the committee, 
I communicated it separately to Dr. 
Franklin and Mr. Adams, requesting 
their corrections, because they were 
the two members of whose judgments 
and amendments I wished most to 
have the benefit, before presenting it 
to the committee. . . Their alterations 
were two or three only, and merely 
verbal. I then wrote a fair copy, 
reported it to the committee, and from 
them, unaltered, to Congress. 
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Jefferson's Denial That 

He Drew on Hackneyed Sources 

for the Declaration 

In answer to the suggestion that what 

he wrote was largely commonplace 

and hackneyed and that he had cop- 

ied from other works, he said that 

he should not be the judge of that, 

but he continued:® 

I know only that | turned to nei- 

ther book nor pamphlet while writing 
it. I did not consider it as any part of 
my charge to invent new ideas 
altogether, and to offer no sentiment 
which had ever been expressed before. 
Had Mr. Adams been so restrained, 
Congress would have lost the benefit 
of his bold and impressive advocations 
of the rights of Revolution. For no 
man’s confident and fervid addresses, 
more than Mr. Adams’, encouraged 
and supported us through the difficul- 
ties surrounding us. . . he supported 
the Declaration with zeal and ability, 
fighting fearlessly for every word of it. 


The Committee’s report was pre- 
sented on June 28, and ordered to lie 





8. Supra, note 5, page 461. 
9. Ibid., pages 462-463. 
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on the table. On the following Mon- 


day, the first of July, it was referred 
to the Committee of the Whole and 
taken up there on the second. The 
Declaration having been debated on 
July 2, 3 and 4, was on the evening 
of Thursday the fourth reported out 
by the Committee of the Whole, ap- 
proved by the Congress, and signed 
by all the Delegates present except 
John Dickinson. Speaking of Dick- 
inson, Jefferson said: “He was so 
honest a man, and so able a one that 
he was greatly indulged even by those 


who could not feel his scruples’.!° 


The Signing and Signers of its 
Immortal Declaration 


! 
The original document was On paper. 
Later the Declaration was engrossed 
on parchment and signed again on 
\ugust 2. The New York Delegation 
The 


Pennsylvania Convention, being ad- 


did not sign until July 15. 


vised that only a minority of its dele- 
gates had signed, named a new dele- 
and all of its 
members attached their signatures. 
In a letter to Samuel Adams Wells, 
Jefferson closed a discussion of the 


gation on the 20th, 


late signers in these words:1! 


Why the signature of Thornton of 
New Hampshire was permitted so late 
as the 4th of November, I cannot 
but undoubtedly for some 

particular reason which we should 

find to have been good, had it been 
expressed. These were the only post- 
signers. 

The substance of this letter was 
based on Jefferson’s notes to which 


now say; 


he referred in this manner:?2 


I will give you some extracts from 

a written document on that subject, 
for the truth of which I pledge myself 
to heaven and earth; having, while the 
question of independence was under 
consideration before Congress, taken 
written notes, in my seat, of what was 
passing, and reduced them to form on 
the final conclusion. 

Of the events of that 4th of July, 
1776, Thomas Jefferson is reputed by 
one of his biographers to have re- 
called later:18 : 

... The debate, he said, seemed as 
though it might run on interminably, 

and probably would have done so at a 

different season of the year, but the 

weather was oppressively warm, and 
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the room occupied by the deputies was 
hard by a stable, whence the hungry 
flies swarmed thick and fierce, alight- 
ing on the legs of the Delegates and 
biting hard through their thin silk 
stockings. Treason was preferable to 
discomfort, and the members voted for 
the Declaration and hastened to the 
table to sign it and escape from the 
horse-fly. 

Thus it came about that the North 
and the South joined hands, that 
Virginia and ‘Massachusetts and all 
the other Colonies, foregoing selfish 
objectives, stood shoulder to shoulder 
when the hour struck. 


Personalities and Vocations 
of Various of the Signers 


The notes of Jefferson would seem 
to deny the validity of the report that 
John Hancock, the first signer, who 
wrote his name so that all might read, 
and who attached his signature as 
President of the Congress, was the 
cnly one to sign on the 4th of July. 
Many of the delegates to the Con- 
gress who signed the Declaration 
were men without means. Some of 
these found ways to secure an educa- 
tion. Others were without formal 
teaching. Some served as apprentiees, 
as did George Taylor, of Pennsyl- 
vania, an emigrant from Ireland, 
“bound to an iron manufacturer”, 
and George Walton, of Georgia, ap- 
prenticed to a carpenter who did not 
allow him candles by which to read 
at night and thus necessitated the 
use of pine knots for light. Thomas 
Stone, of Maryland, rode ten miles to 
school every day in pursuit of his 
education and _ borrowed 
money to pay for his law course. 
One of humble station, a physician 
from New Hampshire, a man of little 
education but fine intellectual en- 
dowments, was Josiah Bartlett. He 


classical 


occupied a position of great impor- 
tance in the Congress, for his name 
was the first when the roll was called 
and the vote taken on the Declara- 
tion and he responded “Aye’’. More 
fortunate in his opportunities and 
equally gifted, Benjamin Rush, that 
peerless figure in the history of medi- 
cine and surgery, acquired a splendid 
education in Edinburgh, London 


and Paris, made possible only by the 
sacrifices of his mother, who sold her 
small estate and worked, that she 
might provide the necessary funds. 
During a yellow fever epidemic in 
Philadelphia, although himself strick- 
en with the disease, he is reputed 
to have saved the lives of some 6000 
people by his conscientious devotion. 

Other delegates were men of means, 
able to secure the best in education 
for themselves. When Charles Car- 
roll of Carrollton, who signed with 
identifying qualifications so that the 
King might know that he and not 
his cousin was involved in the separa- 
tion of the Colonies from Britain, 
pledged his fortune, he offered for 
the cause no mere token in dollars 
and cents, for he was perhaps the 
wealthiest of all the delegates. For 
many years he studied abroad. He 
was the last survivor of the signers 
of the Declaration and died in his 
ninety-sixth year. 

It is told of Thomas Nelson, Jr., of 
Virginia, a great patriot, that when 
his State sought a loan of two million 
dollars, he used his own personal 
property to raise most of the money. 
He was in command of the militia at 
Yorktown and ordered the artillery 
to bombard his own house, which 
was thought to be the headquarters 
of Cornwallis; and when he died, his 
few remaining possessions were sold 
to satisfy his debts. 


Many of the Signing Delegates 

were Later Captured and 

Made Prisoners 

Not a few of the delegates were cap- 
tured and held prisoner, only to find 
upon their release that their proper- 
ties had been largely destroyed. Ed- 
ward Rutledge was one of those held 
at St. Augustine for a year before 
exchange. When Charleston fell, 
Thomas Heyward, Jr., and Arthur 
Middleton, also of South Carolina, 
were taken prisoner and when they 
were exchanged a year later, their 





10. The Writings of Thomas Jefferson, Auto- 
biography, Vol. 1, page 16. 

11. Supra, note 5, page 200. 

12. Ibid., pages 195-196. 

13. John T. Morse, Jr., Thomas Jefferson (Amer- 
ican Statesmen Series), pages 38-39. 
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property losses were found to be 
severe. 

Neither poverty nor bad fortune, 
nor ill health, could deter these 
staunch Americans. Even as he sat 
in the Continental Congress, Thomas 
Lynch, Jr., suffered from illness and 
some time later, in an effort to re- 
habilitate his health, embarked on a 
sea voyage. The vessel in which he 
set sail was never seen again. 

Benjamin Harrison, of Virginia, en- 
joyed the distinction of being Chair- 
man of the Committee of the Whole 
which recommended to the House 
the adoption of the Lee Resolution 
ind the Declaration of Independence. 
He was the father of William Henry 
Harrison, ninth President of the 
United States. 

Characteristic of many other sign- 
crs was the story of Roger Sherman, 
of Connecticut. To earn a living and 
support other members of his family, 
he worked as a shoemaker and as 
joint proprietor with his brother of a 
small store. In his leisure hours he 
studied without instruction, reading 
only the books that he could borrow, 
but he was nevertheless admitted to 
the Bar and was one of the most pro- 
found jurists of his day. 

Before the final act, one of the 
younger men in this extraordinary 
gathering, James Wilson, member of 
the Bar from Pennsylvania, born in 
1742 near St. Andrews, in Scotland, 
in a pamphlet entitled “Considera- 
tions on the Nature and Extent of the 
Legislative Authority of the British 
Parliament’, written soon after he 
turned thirty, planted the seed from 
which were to grow and flower some 
of the immortal principles announced 
in the Declaration of Independence, 
for in that document he wrote:14 


All men are by nature equal and 
free; no one has a right to any 
authority over another without his 
consent; all lawful government is 
founded on the consent of those who 
are subject to it; such consent was 
given with a view to ensure and to 
increase the happiness of the governed, 
above what they could enjoy in an 
independent and unconnected state 
of nature. The consequence is, that 
the happiness of the society is the 
first law of every government. 
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These were the men, who, with 
their patriotic fellows, pledged each 
to the others, his life, his fortune and 
his sacred honor. They well knew 
that life could not be tolerated if 
men were not free, and even as they 
signed the historic document, they 
chaffed each other. Stout men ex- 
pressed envy of those who were lean 
and whose life on the gallows might 
therefore be extended. They knew 
that the very act of attaching their 
signature was treasonable, but in the 
face of that they could jest of the 
penalty to which they might look 
forward. 


Pledges of Staunch and Patriotic 
Support Through the Years 


Patriotic expressions did not cease 
with the publication of the flaming 
message of the Declaration, for like 
earnest pledges have recurred down 
through the years. Sam Houston, 
two days after accepting the position 
of Commander-in-Chief of the De- 
partment of Nacogdoches on October 
8, 1835, issued this order:1° 
..- The morning of glory is dawn- 
ing upon us. The work of liberty has 
begun. Our actions are to become a 
part of the history of mankind. 
Patriotic millions will sympathize in 
our struggles, while nations will 
admire our achievements. We must be 
united—subordinate to the laws and 
authorities which we avow, and free- 
dom will not withhold the seal of her 
approbation. Rally round the stand- 
ard of the Constitution, entrench 
your rights with manly resolution, 
and defend them with heroic firmness. 
Let your valor proclaim tc the world 
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that liberty is your birthright. We 

cannot be conquered by all the arts of 

anarchy and despotism combined. In 
heaven and in valorous hearts we 
repose our confidence. 

Our only ambition is the attainment 
of rational Liberty—the freedom of 
religious opinions and just laws. To 
acquire these blessings, we solemnly 
pledge our persons, our property, and 
our lives. .. 

Those words were to resound again 
in humble form in the oath of the 
Vigilantes of Montana in 1863:'6 

We the undersigned uniting our- 
selves in a party for the Laudible 
purpose of arresting thieves and mur- 
derers and recovering stollen prop- 
perty do pledge ourselves upon our 
sacred honor each to all others and 
solemnly swear that we will reveal no 
secrets, violate no laws of right and 
never desert each other or our stand- 
ard of justice so help us God... 


Our Debt to Those Who Fashioned 
Our Independent Age 

The signers of the Declaration fash- 
ioned our independence. They spoke 
for the colonists, small in number, 
great in spirit. But they spoke in 
ringing tones and gave to the world 
a message which none might mis- 
understand. The hardships and pri- 
vations suffered by many of them 
with the devastation of their homes 
and the loss of their property, to say 
nothing of the incarceration of them- 
selves or members of their families 
by the British, make an impressive 





14. Margaret Center Klingelsmith, James 
Wilson, {Great American Lawyers), Vol. 1, page 
158. 

15. Henry Stuart Foote, Texas and the Texans, 
Vol. Il, page 135. 

16. Hoffman Birney, Vigilantes, page 211. 
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chapter in the story of their courage 
and determination. Loss of fortune 
frequently carried with it imprison- 
ment for debt under the unenlight- 
ened force in the 
Colonies. 


laws then in 

And when they pledged their lives, 
their fortunes and their sacred honor, 
they knew that the odds were long, 
the risk great, the road that lay ahead 
uncertain and hard. -But they acted 
with confidence born of their faith 
in the justice of their cause. 

We must balance our duty and 
our privilege to defend, with all the 
strength at our command, the repub- 
lic in which we live and its doctrines 
under which we have prospered, 


12 


Administrative Procedure 


(Continued from page 898) 
speaking of feasible uniformity and 
simplicity. Of course there will be 
immediate objection on the ground 
that administrative operations are 
too diverse, too complex, and too 
variable for subjection to uniform 
rules of practice and procedure. I 
hardly think so. For every type of 
administrative process, we have many 
judicial counterparts in one form or 
another, ranging from corporate re- 
organizations to the administration 
of water rights. Furthermore, we now 
know, as we did not ten years ago, 
a great deal about how administra- 
tive operations fall into a few basic 
categories. That knowledge has been 
gained in good part through the 
studies already mentioned, and 
through subsequent research and 
comparison that has been going on 
along many fronts.!! 

In any event, I do not suggest that 
some one or more persons devise a 
theoretical set of rules of practice 
and procedure from a priori con- 
ceptions. Study will be necessary, 
but it will not be too difficult. As I 
have said, the federal administrative 
agencies have been revising their 
rules of practice for two years pur- 
suant to the command of Section 
3(a) of the -Administrative Pro- 
cedure Act. Those sets of rules may 
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against the insidious encroachments 
of dictatorship, whether of the indi- 
vidual or of the proletariat, and the 
unsound and unreasoning arguments 
to extend the application of our Bill 
of Rights beyond all the require- 
ments of justice and fair dealing. Its 
provisions were never intended to 
protect those who would prostitute 
the rights of free speech, free press 
and free assembly to make them serve 
as a cloak for organized and malevo- 
lent sedition. Nor did the framers of 
these Amendments ever imagine that 
they would, be distorted in meaning 
beyond recognition by those who, 
making common cause, would hide 
behind them in their insidious efforts 


be laid side by side and compared. 
We may then supplement, so far as 
necessary, our present knowledge of 
the problems of particular agencies 
or processes. We shall thus be in a 
position at least comparable to that 
of the committees who have devised 
uniform rules for the 
Courts and almost endless variety of 
law suits. 


numerous 


Moreover, it is not even necessary 
that we determine in advance 
whether there should be uniform 
rules or merely modei rules. While 
I believe that uniformity will be 
shown to be feasible and desirable, 
even if it were not, we may still for- 
mulate model rules as suggestions 
upon which agencies may fashion 
A desirable de- 
gree of uniformity may be achieved 
thereby through voluntary action, if 
mandatory uniformity should seem 
impracticable. But let me say again 
that I do not believe that uniformity 
will be shown to be impracticable, 
or even that the issue will lie be- 
tween uniform rules and model 
rules. If formulated and promul- 
gated, uniform rules should prob- 
ably reserve to individual agencies 
—just as is now reserved to each 
federal trial Court—authority to sup- 
plement the uniform rules. Thus 
the system of uniform administrative 


their actual rules. 





to secure for themselves alone ever 
increasing favor and special consider- 
ation at the hands of government 
without regard for the effect upon our 
Republic and its people as a whole. 
It is time to check these efforts to 
nullify the general application of 
those cherished rights which we have 
always supposed were guaranteed by 
the Constitution to all of us. 

So today as we face a troubled 
future, supported by the power and 
resources of the strongest nation on 
earth, and re-dedicate ourselves to 
the principles for which our fore- 
fathers so gallantly struggled, let us 
do so in all humility in tribute to 
their great hearts. 


rules of procedure, as in the case of 
judicial rules of procedure, may be 
made to provide the necessary flex- 
ibility and individuality. The situa- 
tion will thus be reduced to a matter 
of informed judgment on the part of 
those who frame the uniform rules. 


The Differentiation of Several 

Basic Types of Agency Operations 
Investigation of the feasibility of 
uniform rules of administrative pro- 
cedure leads immediately to the 
differentiation of the several basic 
types of administrative regulatory 
operations. Both the studies pre- 
viously mentioned and 
legislation recognize them. There is 
rule-making and there is adjudica- 
tion, with licensing as a special kind 
of the latter. All differ according to 
whether or not there is a statutory 
requirement of an administrative 
hearing upon which official judg- 
ment must be based. But surely these 
differences can, and will, be recog- 
nized in any set of uniform rules 
which may be proposed. I believe, 
too, that such rules should cover the 
mechanics of judicial review to the 


existing 





11. The law reviews appear to have turned from 
studies of operations as they are to a consideration 
of abstract problems of administrative justice, par- 
ticularly in their relation to the terms of the 
Administrative Procedure Act. Congress and the 
Hoover Commission, however, are continuing stud- 
ies of actual operations. 
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extent that existing Court rules do 
not adequately deal with the subject. 

“But,” some critic is bound to say, 
“What are you going to put into 
your uniform rules?” There will, of 
course, be fears in some quarters 
that administrative independence or 
freedom of action will be impaired. 
Certainly independence of judgment 
should not be disturbed. But free- 
dom to act meaninglessly to the 
increased diversity, complexity, and 
the confusion of practice and pro- 
cedure would and should be curbed. 


What Will be Contained 
in Uniform Rules 


Yet it is a fair question to ask what 
will be contained in these uniform 
rules of administrative procedure. 
We can indicate their scope. They 
would include such matters as service 
of administrative process, the filing 
of papers, computation of time, and 
the form and style of documents. 
Just as there are rules of pleading 
for Court cases, there should be 
something similar for the less formal 
field of administrative justice. A 
standardized motion practice is badly 
needed. For “formal” administrative 
processes there should be at least the 
rudiments of pre-trial procedure, 
perhaps the subject of parties and 
intervention can be regularized, and 
certainly deposition procedure can 
be standardized. Procedure for the 
submission of evidence in written, 
rather than oral, form may be 
fostered.12 The vexed subject of 
subpoenas should be reduced to 
uniformity. Simple directions could 
be stated respecting the handling of 
different forms of evidence, offers of 
proof, and so on. Perhaps the subject 
of exceptions to examiners’ reports 
may be amplified for the benefit of 
agencies and private parties alike. 
Procedures for rehearings, reopen- 
ings, and reconsideration of cases 
surely could be stated more mean- 
ingfully than at present. These and 
others like them indicate what I 
have in mind. 


Who Will Make Uniform Rules 
and by What Authority? 


But it may be asked: “Who will 


make these uniform rules and by 
what authority will they be promul- 
gated?” Let me answer these ques- 
tions in reverse order. 

I am not going to asume or to 
argue that uniform rules could be 
made binding upon both depart- 
mental and independent agencies 
without a special statutory basis. 
Perhaps it is true that merely model 
rules could be studied and published 
upon the authority of the Chief 
Executive alone. But since we should 
seek in my judgment uniform and 
binding rules if possible, statutory 
authority should be secured. Such a 
course will also add greatly to the 
dignity of the project and its accept- 
ance in and out of government. Of 
course, investigation might be started 
in anticipation of legislation as an 
exploratory move. But ultimately, I 
think, a simple statute will be 
necessary, in which care is taken to 
state the scope of the project and all 
the other things necessary to make 
it effective. 

Lastly, it remains to be considered 
who should perform this task and 
how. Perhaps these are the most 


difficult questions of all. You will 


recall that the uniform rules of 
judical procedure were drawn by 
committees, subject to the ultimate 
approval of the Supreme Court. The 
responsibility of the latter was fitting 
in those cases because it was judicial 
procedure in the federal Courts that 
was being reduced to a uniform and 
simple system. But here we propose 
to deal with administrative pro- 
cedure. 

In another respect, however, we 
can well borrow from past experience 


12. See final report of the Attorney General's 
Committee, page 69. 
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in judicial rule-making. There com- 
mittees of practitioners, government 
representatives, and scholars had the 
first responsibility. They were aided 
by information and suggestions from 
voluntary committees of various pro- 
fessional organizations. The mixed 
committee idea should be a fair, if 
not the only, approach here. Perhaps 
legislative representatives should be 
added. 


A Statutory Commission Aided 
by Bar Organizations 
and Government Agencies 


A statutory commission of that 
character, aided by specialized com- 
mittees representing private organi- 
zations and government agencies, 
may be the simplest answer. As in 
all such things, the fairness of its 


Communism and Communists 


(Continued from page 901) 

and that if Communism were given 
legality he thought it would avail it- 
self of that legality to sabotage the 
Constitution, laws, traditions, and 
ideals of Americanism, He then of- 
fered a resolution (not in written 
form) to the effect that the House 
“go on record as recommending to 
the Board of Governors that it expel 
from membership in this Association 
any member of the Communist Party 
or any member who may now or 
hereafter refuse to state to any Court 
or duly constituted authority or Con- 
gressional committee whether or not 
he is a member of the Communist 
Party”. 

Howard L. Barkdull, Chairman of 
the House of Delegates, ruled that 
Mr. Baldwin’s substitute resolution 
for the substitute resolution of Mr. 
Gay was in order, but that so far as 
the resolution dealt with expulsion 
of a Communist Party member it 
was out of order, inasmuch as the 
House had taken previous action on 
that point. Floyd E. Thompson, of 
Illinois, declared that while he agreed 
that any man who adhered to the 
principles of the Communist Party 
ought not to be allowed membership 


976 American Bar Association Journal 


composition and ability of its mem- 
bership will perhaps be more im- 
portant than operating details. Such 
a commission may make its final 
report to the Chief Executive, as 
head of the administrative branch of 
the federal government, as well as to 
the Congress. Both should have a 
voice in the final acceptance or 
modification of the proposed uni- 
form rules, thereby further safe- 
guarding both governmental and 
public interests. 

I submit that simplified and uni- 
form rules of administrative proce- 
dure (1) will benefit both private 
interests and government agents and 
agencies, (2) they should be adopted 
only to the extent study shows them 
to be feasible and in any event they 
should permit individual agencies to 


in our Association, he could not sup- 
port a position that a man who re- 
lied upon his constitutional privi- 
lege of silence ought to be expelled 
because of such reliance. He said 
that the House could not adopt this 
resolution without logically commit- 
ting itself to the proposition that any 
member claiming the privilege of 
silence in regard to any subject, not 
merely adherence to Communism, 
ought to be expelled. He felt that the 
resolution should be defeated be- 
cause it opened this “wide door”. 


The Substitute Resolution 
Is Then Adopted 


William G. McLaren, of Washing- 
ton, drew applause when he emphati- 
cally stated: 


... I take this position: That while 
it may well be within the constitu- 
tional rights of a man in a Court pro- 
ceeding or other legally constituted 
tribunal, if he is asked whether or not 
he is or ever has been a burglar, to 
stand upon his constitutional rights 
and decline to answer upon the 
ground that questions relating to his 
personal connection with the art or 
science or practice of burglary might 
incriminate him, my point is, so let 
it be—you have your constitutional 
rights but we don’t want any of you 


supplement them in their details, 
(3) they must differentiate between 
different forms of administrative 
operations and contain only matter 
relating to procedure and practice 
rather than substance, and (4) they 
might be formulated by a statutory 
commission composed of representa- 
tives of both governmental agencies 
and duly interested private parties. 
The Bar should welcome it as a 
means of bringing administrative 
practice within the reach of the 
general practitioner. The govern- 
ment should welcome it as a means 
of fostering necessary good public 
relations, if nothing more. And the 
Courts might well welcome anything 
which generates more light and less 
heat in the field of administrative 
law. 


in the American Bar Association. We 

don’t like you. 

A vote was then taken on Mr, Bald- 
win’s substitute resolution and it was 
defeated, 57 to 54. Mr. Milam, after 
accepting Mr. Gay’s resolution as a 
substitute for that of his Committee, 
closed the debate by saying, in part: 

The whole gist of the question is 
what do we understand by 2 Commu- 
nist? ... I do not understanc it to be 

a subscriber to some general social 

philosophy. To me, a Communist is 

one who takes his dictates from a 

foreign government, who owes his al- 

legiance to an alien power, who is 
dedicated in time of peace to infiltra- 
tion into influential bodies so as to 
cause dislocation in our economy and 
in time of war to embarrass, disjoint 

and defeat the war effort. To me, a 

Communist is one who is a member of 

an international conspiracy dedicated 

to the destruction of democratic gov- 

ernment here and everywhere . 

He stated that the Association 
should be unyielding in its opposi- 
tion to Communism and “willing at 
all hazards and all risks to come out 
and pledge faith and fight it”. 

The motion to approve the Gay 
resolution as accepted by the Com- 
mittee was then carried by a narrow 
margin on a voice vote. No further 
division was called for. 
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Judicial Powers 


(Continued from page 909) 
but it differentiated that power from 
the judicial power conferred by Ar- 
ticle III. It also was confronted 
with a second difficulty. Article II 
extends the jurisdiction of the in- 
ferior Courts created by Congress to 
cases in which the United States is 
a party, and since all cases cogniz- 
able in the Court of Claims are cases 
against the United States, the argu- 
ment was made that the Court of 
Claims was a constitutional Court. 
This is the interesting way by 
which that particular argument was 
rejected: In charting the area of 
judicial power, Article III extends 
it to all cases in law and equity aris- 
ing under the Constitution and laws 
of the United States, to all cases of 
admiralty, all cases affecting ambas- 
sadors, and so on, but when it ar- 
rives at controversies to which the 
United States shall be a party, to 
controversies between citizens of dif- 
ferent States, and some others, Para- 
graph 2 drops the word “all.” Con- 
cluding that every word in the 
Constitution appears to have been 
weighed with utmost deliberation, 
the Court held that the use of the 
word “all” in some classifications 
and its omission in others was signifi- 
cant. Since no suit can be brought 
against the United States except by 
its consent and subject to its condi- 
tions, and such immunity is inherent 
in the nature of sovereignty, the jur- 
isdiction of the Court of Claims is 
not defined by the grant of judicial 
power in respect to suits against the 
United States. It must therefore be 
found elsewhere, in some other 
authority which the Congress may 
exercise under grant to it of the Con- 
stitution. So the Court of Claims is 
a legislative and not a constitutional 
Court. 


Judicial Powers Committed 
to Persons Not Judges 


This brings us to the concluding ob- 
servation of the Court in the Wil- 


liams case, which, it seems to me, 


even though specific and not general 
in its application, sums up and 
rationalizes the whole concept by 
which the exercise of judicial power 
is committed to those who are not 
judges in the constitutional sense, 
who have limited tenure of office 
and whose compensation remains 
within Congressional control. I 
quote: 

Since Congress, whenever it thinks 
proper, undoubtedly may, without in- 
fringing the Constitution, confer upon 
an executive officer or administrative 
board, or an existing or specially con- 
stituted Court, or retain for itself, the 
power to hear and determine contro- 
versies respecting claims against the 
United States, it follows indubitably 
that such power, in whatever guise or 
by whatever agency exercised, is no 
part of the judicial power vested in 
the constitutional Courts by the third 
article. That is to say, a power which 
may be devolved, at the will of Con- 
gress, upon any of the three depart- 
ments plainly is not within the doc- 
trine of the separation and independ- 
ent exercise of governmental powers 
contemplated by the tripartite distri- 
bution of such powers. 

So it appears that the Congress, 
under the power to lay and collect 
taxes, may submit controversies re- 
specting taxes to a special board or 
Court, upon which the constitu- 
tional grant of judicial power does 
not devolve, and under its power to 
regulate interstate commerce to refer 
cases to administrative tribunals, in- 
cluding the Interstate Commerce 
Commission, the Labor Board, the 
Federal Trade Commission, and so 
on. Whether this inconclusive study 
of the seeming anomaly that appears 
in the exercise of judicial power af- 
fords fruitful material for discussion, 
I leave to you. 


Judicial Powers 
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DETROIT INVESTIGATIONS 


We have assisted many lawyers with 
problems in Detroit. Thefts, activities sf em- 
ployees, undesirable personnel, concealment 
of assets. Accurate legal investigations, 
background information for prospective ex- 
ecutives. Thoroughly experienced. Licensed 
and bonded. Nationwide Representation. 

Any problem handled with discretion. 


WILLIAM J. QUINN CO. 


763 Penobscot Bldg., Detroit 26, Mich. 
Cherry 2770 or Cherry 2751 
William ]. Quinn, President, Former Special 
Agent of the F.B.I. 
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RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in advance. 
Copy should reach us by the 15th of the 
month preceding month of issue. Allow two 
extra words for Box number. Address all 
replies to blind ads in care of AMERICAN 
Bar ASSOCIATION JOURNAL, 1140 North Dear- 
born Street, Chicago 10, Illinois. 
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BOOKS ' 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 32-page printed catalog, free on request, lists 
some used law books we have for sale, also indi- 
cates the type of material we wi’! purchase. 
Crartor’s Boox Store, Baton Rouge 6, Louisiana. 





THOMAS LAW BOOK COMPANY _ PUB- 

lishers, Dealers, Importers. We Sell, We Buy, 
We Exchange. In Business 64 Years. 209 N. 3rd. 
St. Louis 2, Mo. 





USED LAW BOOKS BOUGHT AND SOLD. 
State Reports, Reporters System units, Digests 


Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. . Boyte, 
705-07 Leonhardt Bldg., Oklahoma City, Okla. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Irnvinc Korus, Metropolitan Bldg., Vancouver, 
Washington. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecrt SkIPWITH, 
306 West 1st Street, Los Angeles 12, California. 





UNITED STATES GOVERNMENT PUBLI.- 
cations at regular Government prices. No de- 


posit—Immediate Service—Write Natrona Law 
Boox Company, 1110—13th St., N. W., Wash- 
ington, D.C. 


WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 Illustra- 
tions, $10 Delivered, also “Questioned Document 
Problems, Second Edition,” 546 Pages, $7 Deliv- 
ered. Abert S. Oszorn, 233 Broadway, New 
York City. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 
lowing sets at this time: New York ae 


Law Quarterly Review, Journal of Criminal 
and Criminology, Air Law Review, Notre Eieene 
Lawyer, American Law Review, Central Law 


Journal, Oregon Law Review, Cincinnati Law Re- 


view, American Journal of International Law, 
U. S. Treasury Decisions under Internal Revenue, 
U. S. Interstate Commerce Commission Reports, 


U. S. Attorney General’s Opinions, Decisions of 
Commissioner of Patents, U. S. Court of Claims, 
American Law Reports, American Maritime Cases. 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y. 





MISCELLANEOUS 





MADE TO ORDER 
$10). Sales Letters, 


— SPEECHES (FROM 
Circulars (nominal fee). 
Experience: writer of over 150 radio programs; 
former Adv. Manager prominent record corp. In- 
quiries: Ghostwriter, PO Box 306, West New 
York, New Jersey. 





ENGRAVED NAME PLATES ON LAMINAT. 


ed plastic. Send legend and size of plate for 
estimate. Precision work. Reasonable prices. G. F. 
Bunnell Company, 34 Ocean Avenue, Amityville, 
New York. 





LAW BOOK SALESMEN 





WANTED: EXPERIENCED LAW _ BOOK 
salesman. Reply confidential. Expanding sales 
program. Box MEJ. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 
California St., San Francisco 11. Independent, 
competent advice available concerning equivocal 
documents whenever you have a doubtful one of 
any kind, in any language. Established 1913. 
Reasoned expert opinions prepared, based on 
demonstrable facts scientifically determined. 

Services comprise authentication of handwriting 
of deceased and missing persons; decipherment of 
charred, mutilated and sophisticated documents ; 
microchemical analyses of writing materials ; age 
determinations of writing and typewriting, etc. 
For typical case see Clyne v. Brock, 82 ACA No. 
8, 1098, 188 Pac. (2d) 263. Impounded documents 
visited anywhere for study, Western States and 
Hawaii in particular. 

Authentication problems among on ob- 
jects accepted from serious collectors and admin- 
istrators of estates. Handwriting diagnosed for 
symptomatic evidence. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Twenty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. Law & Finance Building, 
Pittsburgh, Pa. Phone Atlantic 1911. 





BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and _ typewriting. 
8 years of practical experience. 711 E. & C. Blidg., 
Denver, Colorado. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Clark BoarpMam 
Co., Lrp., 11 Park Place, New York City. 





EVERYTHING IN LAW BOOKS, Gero. T. 
Biset Co., Philadelphia 6, Pa. 





LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
Request free information. Joseph Mitchell, 5738 
Thomas Ave., Philadelphia, Pennsylvania. 





USED LAW BOOKS--— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Liprary Appratsat Assn., 538 S. Dearborn St., 
Chicago 5, Ill. 


LOWEST PRICES 





FOR SALE—CORPUS JURIS SECUNDUM, 

Vol. 1-54; Corpus Juris, Vol. 1-71 with current 
annotations. In first class condition; selling to set- 
tle estate. Box NN. 





“THE HAND OF HAUPTMANN,” Story of 

Lindhergh Case by Document Expert Cited by 
John Henry Wigmore. 368 Pages, ae Tllustra- 
tions. Price $5.00. J. V. Harinc - J. H. Haarine, 
15 Park Row, New York 7, N. 
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SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents. Office and Laboratory 
Ward Bldg. Telephone 5723, Yakima, Washington. 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED— 

The best of their kind—satisfaction guaranteed 
—Catalog — on request. Bentizry & Simon, 
Inc., 7-9 est 36th St., New York 18, N. Y. 





INVESTIGATORS 





TRADE-MARK INVESTIGATIONS, ETC. 
Carter’s Service Bureau 1706 G Street, N. W. 
Washington 6, Cc. 





SAN FRANCISCO, CALIF. COMPLETE IN- 
vestigation service for attorneys. Raymonp & 
Har, 58 Sutter St., San Francisco 4, 


AIDING YOUR INVENTOR-CLIENTS. THE 
Inventors & Manufacturers Associates, Inc., are 

interested in patented and pending commercial 

items of merit for manufacturing and sales dis- 

tribution. Our charges are only from royalties. 
5 Beekman St., New York City. 





ge SHELF PRODUCTS. METAL SHELV- 

nM all types, open face bookcases, any height, 
wid depth or color. Bracket shelving. Any 
shelving for library, office, home, school, industrial 
or display purpose. Library Ladders, Kitchen and 
Barbecue Carts. Tables of all types for outdoors, 
home or office usage. Phonograph Album Cabinets. 
Radio Phonograph Tables with Album Storage. 
Send us your specifications and ask for catalogs. 
Distributors for above products desired. Atumt- 
NUM SHELVING Corporation, 500 N. 19th, 
St. Louis 3, Mo. Main 4313 





EXPERT, HONEST, AND CONFIDENTIAL 

appraisals of all stamp and coin collections. 
ALL gold coins are of numismatic value and all 
command high premiums. 20 years experience— 
highest references available. CASH on hand _for 
collections of any size. Brookman Stamp & Coin 


Co., 121 Loeb Arcade, Minneapolis 2, Minn. 





WHY NOT CONDUCT A PAYING MAIL OR- 


der business on the side? Many do. Excellent 
income. Small cost. Ray-Mar, 4501 Oakmont 
Street, Philadelphia 36, Pennsylvania. 





POSITIONS WANTED 





ATTORNEY—37, 8 YEARS GENERAL PRAC- 
tice in Chicago, desires connection with attorney 
or firm in smaller community. Box RJ. 





MR. ACTIVE LAWYER: CAN YOU USE A 

young lawyer with 11 years experience and an 
excellent record including service as an insurance 
home office claims executive? Desire opportunity 
to build private practice with older practitioner, 
pre ferably in Indiana location. If you can offer 
opportunity, you can write your own financial 
arrangement. Box DW. 





ATTORNEY, 40, B.A., LL.B. UNIVERSITY 

of Minnesota, presently in active practice and 
with corporate, financial, real estate, tax, litiga- 
tion, probate and Federal agency experience desires 
corporate or law firm position. Excellent employ- 
ment and character record. Box HJ. 





ATTORNEY —CPA SEEKS CONNECTION 

with west coast law firm where his ability and 
exnerience in tax and estate planning may be 
utilized. Box B 





ATTORNEY, 35, J.D., VETERAN, NINE 
years experience general practice, trial, trade 
regulation, tax, land title. Desires Texas or 


Washington State connection. Member State, U.S. 
Supreme Court Bars. Box KE. 
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Wherever a point contained in a paragraph has 
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quent decision of the Supreme Court, that fact 
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Material in dissenting and separate opinions 


is digested for the first time in any digest. 


References to Am. Jur. and to A.L.R. annotation 


material open up a wide source of investigation. 


A new and improved scope section greatly 
mai increases the ease with which this digest 
a can be used. This gives information both as 
to excluded and included material. ‘This directs 


the user to the place where excluded matter is treated. 
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